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The World Trade Organization (WTO) was created ipriA1994 by the
Marrakesh Agreement, which concluded eight yearsiegotiations of the Uruguay
Round. Since then, the WTO has been widely takebetathe embodiment of the
multilateral trading system. In fact the WTO is yml part (though of course, a very
significant part) of the global trade architectuiighere are also other institutions
(especially the United Nations Conference on Trage Development, UNCTAD) and
other agreements (in particular the regional amatdrial trade agreements) that are part
of that architecture. Although the WTO covers maage issues, it does not cover some
crucial trade areas such as the issue of commsedine their related problems of
instability of prices and demand, an issue that besn traditionally covered by
UNCTAD and was subject in the past to a seriesoofirnodity agreements; those that
continue to exist now have a narrow focus. Moreptlee mandate of the WTO also
covers non-trade subjects such as intellectual gotpprights and the investment
component of services. Thus, the WTO is less thennultilateral trade system, but

also more than it.

The parts of the international trade architectina tome under the WTO are
covered by the organization’s principles and lggalhding rules, as well as a strong
enforcement mechanism through its dispute settleragsiem. The preamble to the
Marrakesh Agreement establishing the WTO does cotit@ objective that “trade and
economic endeavour should be conducted with a ¥eewaising standards of living,
ensuring full employment and a large and steadibyving volume of real income and
effective demand (...) in accordance with the obyectf sustainable development”. It

equally recognizes the need for positive effort$etwsure that developing countries, and
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especially the least developed among them, secsinara in the growth of international
trade commensurate with the needs of their econdewelopment”. The preamble also
states the desire of “contributing to these obyestiby entering into reciprocal and
mutually advantageous arrangements directed teubstantial reduction of tariffs and
other barriers to trade and to the eliminationdistriminatory treatment in international
trade relations”. The principle of “non-discrimirat” —reflected, in turn, in those of the
Most-Favored Nation (MFN) and “national treatmefitiat imported goods must not be
accorded treatment less favorable than that acdotdelike domestic products)—

together with Special and Differential Treatment fieveloping countries (SDT),

constitute two pillars of the architecture of rulgson which the multilateral trading

system is supposed to be built up.

It can be argued that the main stated objectivekeofNTO are therefore those of
raising living standards, full employment and growf real income, as well as ensuring
that developing countries secure a fair share abajltrade growth, whilst reduction of
tariffs and non-tariff barriers and elimination discriminatory treatment are instruments
to achieve them. However, in practice the mean® hmgany times prevailed over the
ends and, in particular, insufficient attention hasen given to the “development
dimensions” of the global trading system, in paiac on what trading rules and

complementary policies are necessary to maximigertdde-development link.

The principle of SDT —that is, asymmetrical treatth@r non-reciprocity in
international trading rules when they involve tat®ns between developed and
developing countries—was adopted in the 1960s tberstore the trade-development
link. This principle led to the drafting of Part I8 GATT, on trade and development,
and the more comprehensive “Enabling Clause” amaton 1979 during the Tokyo
Round. Article XXXVI provided a clear formulationf ¢he principle: “The developed
contracting parties do not expect reciprocity fomenitments made by them in trade
negotiations to reduce or remove tariffs and otyeeriers to the trade of less-developed
contracting parties.” (...). The understanding of tmeaning of this principle was
clarified soon after and written into the fifth prsion of the Enabling Clause:

“Developed contracting parties shall therefore setk, neither shall less-developed



contracting parties be required to make, concesdiwat are inconsistent with the latter's

development, financial and trade needs.”

This principle is, of course, a major exceptiontihiat of non-discrimination, to
allow for unequal treatment of unequal partnersweler, SDT has been at best highly
insufficient and at worst openly violated. It cam &rgued, furthermore, that this is even
more clearly valid of the free trade agreements Hae proliferated in recent years,

which have also ended up radically eroding theggple of non-discrimination.

This paper analyzes major issues facing the woaldinig system. It is divided in
four parts. The first looks at the development disiens, as seen through the lens of the
imbalances of the trading system. The second |l@bkihe proliferation of free trade
agreements. The third looks at the essential festaf governance: dispute settlement

and decision making. The last draws some conclgsion
l. The Imbalances of the Trading System

1. The Uruguay Round imbalances

Growing protectionism prior to the Uruguay Roundsveae of the major reasons
why developing countries came to increasingly dstrthe commitment of industrial
countries to a more liberal multilateral tradingler, and were willing to negotiate in an
integral way the way the multilateral trading systeas organized. Major reasons were
the exclusion of agriculture and textiles from riateral trade disciplines, the high
tariffs and extensive use of quantitative reswicsi (QRs) that characterized those
sectors, and tariff escalation according to thec@ssing of raw materials, which
generated constraints to industrialization basedooward linkages of traditional raw
material exports. These issues have been at theroainthe views of the international
trading system since UNCTAD'’s first diagnosis ineti960s which, with some

variations, continue to be valid today.

! The main development of this principle was theatiom of the General System of Preferences

(GSP) in 1968, but it never became what it was ebgueto be, generalized (as its name indicates) system
of preferences subject to multilateral notificati@everal studies soon indicated that its effeesewather
frustrating. See, for example, Karensky and Laliel3{7) and Whalley (1990).



Redressing this trend faced, however, a major probkince it was accepted that
the Uruguay Round agreement would be adopted asirfgle undertaking”, and
developing countries had few prior disciplineshe tontext of GATT, the acceptance of
a comprehensive agenda led to significant additioc@mmitments. Most early
evaluations of the Round (Agosin et, al995; Ocampo, 1992; Rodrik, 1995) came
indeed to the conclusion that the Round had led &harp increase in the range of
obligations and responsibilities adopted by devielpgountries and a loss of what came
to be later called the “policy space” they had gagbin the past, including to adopt the
widely praised East Asian export-led strategieghdugh not entirely eliminated, the
SDT principle was significantly eroded, particwjador middle-income developing
countries (those with a per-capita income aboveO8L0In these cases, SDT was
confined to longer transition periods, lower tagtfts, and somewhat greater freedom to

apply special provisions (e.g., in relation to sdies).

Table 1
Major characteristics of tariff regimes
Pre-UR Post-UR
A. Percentage of tariff lines bound
Developed countries 78 929
Developing countries 22 72
B. Percentage of imports under bound rates
Developed countries 94 929
Developing countries 14 59
C. Import-weighted tariff rates Applied Bound
Developed countries 4.0 4.7
Developing countries 131 20.8
Latin America and the Caribbean 10.1 18.6
East Asia and the Pacific 9.8 16.6
South Asia 27.7 56.1
Europe and Central Asia 9.6 14.9
Middle East and North Africa 14.4 26.8
Sub-Saharan Africa 16.5 19.8
D. Bound rates of industrial countries
(all industrial products, excluding petroleum) 4.3
Raw material 0.8
Semi-manufactures 2.8
Finished products 6.2
Natural-resource based 5.9
Textiles and clothing 11.0

Sources: A and B: Rodrik (1995), Table 4.
C and D: Laird (2002), Tables 11.1, 11.2 and 11.3



Gains for developing countries included the prdiohi of gray area measures
(Voluntary Export Restraints and Orderly Market égments) as well as the dismantling
of the Multi-Fiber Agreement, though with a lonarsition (ten years, the longest
transition agreed). There were also increasedplises in the use of the instruments of
contingency protection (antidumping and countemgibluties). Industrial country tariffs
were further reduced, though from already low Is\aeid maintaining the tariff peaks and

escalation that had been criticized by developmgntries since the 1960s (Table 1).

In the case of agriculture, negotiations had, imtiast, a deeply frustrating
outcome. The only breakthrough was the formal siclu of the issue in WTO, as the
agreement allowed a large number of subsidies tmiatained, even on a permanent
basis (what came to be known as the “Green” ande¢Boxes” —see below), whereas
commitments on the reduction of restricted subsidikose classified under the “Amber
Box”) did not represent an improvement over whatintoes, particularly European
countries, had already done on an unilateral basieed, as the estimates by the World
Bank (2008, Figure 4.3) for the post-war period nmake clear, the reference period
adopted was that withighest rate of agricultural subsidies in the industriarid. Also,
it was agreed that non-tariff restrictions would“taiffied”, but the method chosen, the
so called “tariff rate quota”, was really a quotdhwthe semblance of a tariff, as tariffs
above minimums level of market access were in ne@ses prohibitive. The minimum
level of imports as a proportion of domestic conptian that was agreed represented,
therefore, the only real measure of increased madeess. Indeed, deep frustration by
many actors with this outcome, particularly by tba&irns Group, which had pushed for
deep liberalization of agriculture, led to the omther meaningful decision that was
adopted together with the inclusion of agriculture WTO: that the agricultural
agreement would have to be renegotiated afteryiaes (in 2000).

The counterpart of these advances was a signifeeindf new commitments by
developing countries. Most stringent accordinglt@@aluations was, of course, the new
disciplines in intellectual property rights, whigenerated a constraint that had not been
present in prior development experiences, includhmage of industrial countries. QRs

were forbidden, except as emergency measures dogilagce of payments crisis (under



stricter disciplines, in any case) and tariff bmgk increased substantially, indeed to
cover the whole tariff schedule for many middleeime countries. In general, however,
developing countries were able to keep bound aaff levels that were substantially
higher that those effectively applied after theivnounilateral liberalization processes.
Another instrument that had been actively useddwelbping countries in the past, both
as a protection devise and as an export promatistnuiment, the so-called TRIMS, was

also prohibited.

Some of the greatest contrasts between the degfeadditional commitments
made by industrial vs. developing countries layhe area of subsidies. In practice, the
major subsidy instrument used by developing coestreéxport subsidies, was prohibited
for countries with a per capita GDP above $100@epkin the case of agriculture, where
industrial countries staunching defended theiriti@uhl forms of state intervention. This
exception was part of a broader acceptance at kshaof all major instruments of
intervention used by industrial countries, with sorastrictions. This included export and
production subsidies in agriculture, but also fesearch and development, regional
development and environmental adaptation in theeiggéragreement on subsidies. This
asymmetry was also present in the case of QRs,hwhiiere generally prohibited and
made more stringent in the case of balance of paigy@ises, the typical clause used by
developing countries, but were given greater roomtextiles (during the transition
period), in the general safeguards agreement angedave seen, de facto in the case of
agriculture. Both in relation to subsidies and Qé&syvell as in the transitional provisions
for textiles, the principle of special and diffeti@htreatment was not only ignored: it was

actually turned upside down.

The new General Agreement on Trade in Services ®@A@presented basically a
framework for future negotiations. It included thasic principles of GATT —gradual
trade liberalization, reciprocity, MFN, fair tradend use of QRs only as an emergency
tool— and added new ones, essential for this seetioe transparency of domestic
regulations and the need to negotiate commerciakgmce. However, in practice,
countries maintained significant discretion as tbatvto liberalize (or even totally

exclude certain sectors or activities from liberation) and what form (or “mode”,



according to GATS terminology) it would take. Thedgo maintained a significant degree
of freedom to regulate and even to violate theqipie of “national treatment” —such as
establishing restrictions on maximum foreign owhgrf firms in specific activities. It
was agreed that either the “positive list” or theegative list” approaches could be
followed, but it was presumed that developing caastwould follow the former, which

provides greater discretion.

The sense that the outcome of the Uruguay Roundbtia¢gigns had been
imbalanced weighted heavily in the succeeding hjsté WTO. The call in recent years
for a development oriented trade round could notubderstood otherwise than as a
recognition that the Uruguay Round had failed it tiegard, and therefore that a new set
of negotiations was essential to correct the imizada that had been left by the Round.
Whether a new “Round” was the best way to corfeese imbalances is, of course, quite
controversial. In this regard, it is useful to rnédaat the possibility of conducting regular
negotiations in WTO rather than through the seqa@icspecial rounds used by GATT
was regarded as one of the major institutional wvations of the Marrakesh Agreement.
For the purpose of correcting imbalances, it mayehaeen better to negotiate first the
pending issues (the so-called “built-in agenda&ytipularly agriculture. Furthermore, the
new round brought with it the emphasis on recigyociwhich indeed ended up
dominating the Doha Round negotiations, to which mest add the additional
reciprocity that was required under the free trageeements that proliferated in the post-

Marrakesh years.

The succeeding history of WTO was also plaguedtteyrgts to further broaden
the scope of the new organization. This was pddrtutrue during the first Ministerial
meeting held in Singapore in 1996, where a setaafas (investment, competition policy,
transparency in government procurement and traclktd&ion) were introduced into the
WTO agenda. After a long controversy, in August £2@8e WTO's General Council
decided to drop three of these Singapore issudh (he exception of trade facilitation)
from the Doha Work Programme.



2. The Pending Development Agenda

Developing countries had expected to benefit siggmitly from the Uruguay
Round through increased access to the marketsvefaped countries for products. This
was especially in agriculture and textiles, sectorshich developing countries have a
comparative advantage. However, as Tables 1 andi@aite, these two sectors remained
those subject to the highest levels of protectionindustrial countries. Tariff peaks
continued to be an embedded feature of the systlsmjn particular in these two sectors.
Natural-resource intensive manufactures continoeoktconstrained by tariff escalation.
Non-tariff barriers, particularly antidumping rulemd technical standards have also
continued to constrain exports from developing ¢oes. In textiles, developed countries
progressively phased out their quotas over tensygaidanuary 2005, but they in fact
retained protection in most sensitive areas upety wear the end of the transition period.
After liberalization, some additional protectiongne& put in place, which in some cases

implied a temporary come back of the “gray areasdhipited by the Marrakesh

Agreement.
Table 2
Major characteristics of applied protection, 2006
Total trade  Agriculture Manufacturing
A. Tariffs
High-Income Countries 2.1 121 1.4
East Asia and Pacific 5.0 8.7 4.8
Europe and Central Asia 45 10.3 4.0
Latin America and the Caribbean 5.4 6.6 5.3
Middle East and North Africa 11.9 12.1 11.8
South Asia 14.0 314 13.2
Sub-Saharan Africa 8.4 13.8 7.6

B. Overall trade restrictiveness

High-Income Countries 7.0 43.1 4.3
East Asia and Pacific 11.3 28.6 10.4
Europe and Central Asia 10.1 25.9 9.0
Latin America and the Caribbean 15.0 28.1 13.8
Middle East and North Africa 21.6 32.3 19.4
South Asia 19.5 46.4 18.2
Sub-Saharan Africa 14.4 24.9 12.9

Source: World Bank (2008), Tables 4.1 and 4.2



Agriculture remained the sector subject to both thghest level of tariff
protection and, in particular, non-tariff protecticn industrial countries —and this was
also true of the developing world (Table 2). In tese of agriculture, and despite the
36% reduction in tariffs agreed to in the UruguayuRd, many tariffs remained high —
even prohibitively so— in areas of interest of depeng countries, beyond certain
moderate level of access. Indeed, conscious teaddkcalled “tariffication” of non-tariff
restrictions would lead to high levels of tariffsr fseveral products, the Uruguay Round
agreement on agriculture set minimum market accessmitments. But, as already

pointed out, this made the trade restriction effety a quota.

The agreement divided subsidies in three categofié® first, which are
classified under the so-called Amber Box, includesidies that are clearly trade
distorting, as they generate incentives to prod&spexific commodities or subsidize the
use of certain inputs. The second, classified uttteBlue Box, includes direct payments
under production-limiting programs, which include t‘compensation payments” of the
EU and the “deficiency payments” of the US. Thedhare the very long list of Green
Box subsidies, which have to meet the criteria thave no, or at most minimal, trade-
distorting effects or effects on producticnOnly Amber Box subsidies are subject to

reduction commitments.

The Agreement left therefore huge loopholes inftinen of subsidies that are not
subject to reduction commitments: the Green ance Blaxes as well ade minimis
support for otherwise Amber Box subsidfe$his has allowed industrial countries to
redistribute their support to agriculture, whilgwadly increasing the amount of support
in dollar terms in relation to the reference periodiollar terms (less so when valued in
euros). This is reflected in Table 3, which summesithe evolution of agricultural
subsidies according to the OECD (2008) data. Wisesegoport based on commodity

2 They include general services (research, extengiest/disease control, infrastructure and margetin
services); public stockholding for food securitydaimod aid; direct payment to producers and incomes
support that are decoupled from production; goveminfinancial participation in income insurance and
income safety net programs, crop insurance andfr&bm natural disasters; and structural adjustmen
programs.

* The de minimis provision applies for subsidies that represers than 5% of the value of production of
the specific commodity involved (10% in the casel@feloping countries)



output (Amber Box) has declined, Blue Box (includesl part of OECD estimates of
product support) as well as Green Box subsidie® laereased. Interestingly, whereas
transfers from consumers have declined, as domesites paid to producers have
gradually approached international prices, fisaandfers have sharply increased.
Furthermore, although as a proportion of farm gateme support has declined relative
to the peak levels of the reference years, they ld@elined only minimally with respect

to the levels of the late 1980s.

Table 3
OECD: Support to agriculture (US$million)
OECI
1986-88 1989-91 1991-94 1995-97 1998-00 2001-03 2004-06
Producer Support Estimate (PSE) 241,932 249,390 268,866 254,510 257,435 238,555 280,247,
General Services Support Estimate (GSSE) 39,484 53,658 62,650 64,032 55,580 56,761 66,624
Total transfers to producers 281,416 303,049 331,515 318,542 313,014 295,316 346,871
Net transfers to consumers 17,258 19,617 25,343 28,169 25,938 27,555 33,903
Total Support Estimate (TSE) 298,674 322,666 356,858 346,712 338,952 322,871 380,774
Transfers from consumers 194,882 193,724 214,244 196,588 192,240 162,106 171,477
Transfers from taxpayers 129,856 156,365 178,977 180,439 172,540 182,959 230,651
Budget revenues -22,272 -23,293 -33,352 -30,315 -25,829 -22,194 -21,354
Percentage PSE 2/ 37.5% 32.8% 34.2% 29.9% 33.6% 30.6% 28.9%)
TSE as % of value of production at farm gate 41.0% 35.6% 37.5% 33.2% 38.1% 34.9% 33.2%
TSE+GSEE as % of value of production at farm gate 47.7% 43.2% 46.2% 41.5% 46.3% 43.2% 41.1%
PSE: Producer Support Estimate. NPC: Nominal Protection Coefficient.
1/ A (Area planted), An (animal numbers), R (receipts), | (Income)
2/ Producer support as proportion of total income (market income plus producer support)

Source: OECD, PSE/CSE database

These conclusions are confirmed by alternative WBdnk data, which indicates
that subsidies have not only increased but hawetigtremained higher in relation to the
value of production to the levels that were chamastic up to the mid-1980s (World
Bank, 2008, Figure 4.3 and Table 4.4). In some s;aee redistribution has actually
violated even the generous WTO rules. Thus, inspude settlement case on cotton, it
was found that the US had been wrongly shieldingestrade-distorting subsidies within
the Green Box, and was asked to change its pokcesrdingly.

The debate that has taken place since the Urugwayn®Rindicates that the
division between trade and non-trade distortingsalies is artificial. Blue Box subsidies
are now clearly recognized as trade distorting.aA®sult, they have been included in
possible reduction commitments, together with AnBex subsidies in proposals that are
on the table as part of Doha Round discussions. @een Box subsidies can also
generate trade distortions. So, as the World B2®07q, pp. 97-98) has argued, even

decoupled payments can influence production by ntakarmers less averse to risk or
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reducing the variability of farm income and thusking banks more willing to lend to
farmers. This is true if farmers are potentiallgdit constrained: in this case, reducing
the risk they face through income and crop inswranit! allow them to access finance
and expand production (Stiglitz and Charlton, 2005124). By allowing farmers to
obtain parts of their income from different sourcmgen decoupled income support allow
them to remain in business, which otherwise theghinnot. Furthermore, to the extent
that farmers are located in areas with specificnatesources, the incentives to produce
in these areas will necessarily have some commduéges, and thus trade-distorting

effects.

In the area of services, the General Agreementradelin Services (GATS) has a
number of development flexibilities built into igsrovisions. In the present GATS
architecture, a developing country can decide wdrett enter any service sector in its
schedules of commitments. Thus, sectors can beidea! And if a sector is included in
the schedule, the country can decide the exteliberfalization to commit in that sector,
in each of the four modes of service delivery, wdahg restrictions and limits on foreign

equity ownership in Mode 3 on “commercial presehce.

Experience indicates that developing countries a@adicularly, least developed
countries have used the flexibility that GATS offeand have made fewer commitments
than industrial countries, but this is not trueaoteding developing countries, which have
had to accept substantial commitments in this aviest liberalization has taken place in
modes 1 (cross-border supply) and 2 (consumptiooaal); in contrast, liberalization has
been more limited under mode 3 (commercial pregeacd, particularly, 4 (movement
of natural persons) (Marchetti, 2004; World BanBQ2, pp. 136-8).

A look at the WTO data base on service commitmerdgates that out of 55
sectors, a majority of member countries participatly in eight: hotels and restaurants,
travel agencies and tour operators, professionalces, computer and related services,
other business services, telecommunications, inseraand banking. Developing
countries have gained as exporters from those asedcwith tourism and business

services that have facilitated offshore supply eftain tasks, whereas liberalization in
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telecommunications and finance, as well as othengmf business services are mainly in

the interest of industrial countries.

The major discussion in this area relates to Mode/l#ere commitments have
been minimal, and have been made largely to famliintra-corporate transfers and
mobility of executives, managers and specialistsar@etti, 2004, Chart 5). The
opportunities for developing countries under Modard potentially very broad, and are
closely interconnected with the benefits from pdrtliberalization of temporary
migration, or migration in general. Indeed, accogdto general equilibrium estimates,
the benefits in this area largely exceed thosecésal with the liberalization of trade in
goods. Thus, for example, additional temporary s&d¢e foreign service providers equal
to just 3% of the OECD labor force, would generggns that exceed $150 billion
(Brown et al, 2002; World Bank, 2004, ch. 10; Stiglitz and Qtoa, 2005, Appendix 1).

Another set of imbalances faced by developing aoestare associated with
implementing their own obligations under WTO. Orie¢h@ most important issues is the
constraints imposed on their policy space to imgletmdevelopment-oriented measures
such as promotion of local industries or adoptibnew technologies. There is a major
concern in this regard that the Non-Agriculturalrk&t Access (NAMA) negotiations is
likely to exacerbate the de-industrialization thas already taken place because of rapid
liberalization? It must be recalled in this regard that today'seleped countries made
use of high tariffs to protect their industries idgr their industrialization phase, and
successful East Asian economies of Taiwan, Soutted&and Japan resorted to tariff

measures to pursue their industrial developmenyi@ak2005).

As already pointed out, the subsidies that wereemosmmonly used by
developing countries (for export diversificatiorgnee under actionable disciplines, and
thus potentially subject to countervailing dutids. turn, the TRIMS Agreement
prohibited developing countries from making use lo€al-content policy (which

developing countries had used to increase the fidecal materials and improve

* See in this regard Buffie (2001) and Khor and Y2006).
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linkages to the local economy) and some aspedisreiign exchange balancing (export

targets aimed at correcting balance-of-payments|enas).

The Agreement on Trade Related Intellectual PrgpRrghts (TRIPS) for the
first time set minimal standards for the whole o intellectual property. Developing
countries, which had previously enjoyed the abitdyset their own IPR policies, are
now constrained by having to adhere to IPR starsdtrat are high compared not only
to what they previously had, but also what the ted countries had when they were
at their initial stages of industrialization. Prido the TRIPS agreement, several
developing countries had exempted pharmaceuticajsdand food from patentability,
and had an active policy of promoting generic mieé&. However, this policy of
exemption can no longer be maintained, as the agmeeprohibits exemptions on the
basis of sectors. The implementation of the TRIG®e@ment has therefore increased the

costs for local firms in developing countries taegs technology.

Furthermore, in contrast to the strict protectidnttee rights of the innovator,
there is no comparable protection of the righteaintries over their natural resources
or traditional communities over their ancestral wiexlge. The first of these issues have
been posed as the relationship between TRIPS amdCtnvention on Biological

Diversity

Finally, it must be added that many developing toes have found several
problems of implementation of the WTO agreementdh(lby developed countries and
their own obligations), including the fact that tBBT provisions in various agreements
were non-operational and non-binding in nature, aede thus of little practical use.
Although theses issues have been in the WTO agendacent years, the associated
negotiations have been characterized by missedideadnd very limited progress in

terms of concrete, substantive outcomes.

° A good account of the progress (or lack of it)tle negotiations on special and differential

treatment and other "development issues” in thedD&tork Programme is Onguglo (2005).
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. The Proliferation of Free Trade Agreements

The greatest challenge to the multilateral tradiggtem has come over the past
two decades not through the complex negotiatiokingaplace in WTO but through the
proliferation of free trade agreements. This preckas ended up eroding more than
anything the two fundamental principles of the WTie general principle of non-

discrimination and its major exception, special difterential treatment.

GATT and now the WTO allow two exceptions to th&MWprinciple (there was
actually a third, preexisting colonial preferencesich is now in the process of being
dismantled). The first exception is in Article XX|Which was created to allow for the
formation of customs unions and the subscriptiofred trade agreements. The exception
had two major conditions: that the agreement showldlve “substantially all trade” (or,
in the case of the parallel provision of Articleo¥ GATS, that it should have “substantial
sector coverage”), and that it should not incretrsele barriers for other WTO

contracting parties.

The second exception was non-reciprocity assatittespecial and preferential
treatment (SDT) for developing countries, when @svaccepted as an essential principle
of GATT in the 1960s and the 1979 “Enabling ClausA$ in Article XXIV, the
exception was made on the basis that these prefseshould not increase protection
vis-a-vis third parties. The Enabling Clause alBowsed for mutual trade liberalization
among developing countries without the proviso dficde XXIV that it should involve

“substantially all trade”, and could thus involvariial scope agreements.

Interestingly, aside from this specific provisifor customs unions or free trade
agreements among developing countries includedarEnabling Clause, there was never
any attempt to design specific rules for non-rempt trade agreements between
industrial and developing countries. The major onesre the former colonial
preferences, which were also originally acceptedrasxception to the MFN principle in
Article | of GATT —and thus as a third exceptionth@ general rule. These preferences
were harmonized and consolidated by the Europeandfcic Community in the 1972

Lomé Convention. The major reason why there waattempt to design general rules for
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preferential trade agreements between industrial éeveloping countries was that
preferences agreed to in the context of SDT weppased to be, in principlgeneral
preferences for developing countries, as the nam&®P (Generalized System of
Preferences) implied, which now are understoodttude general preferences vis-a-vis
least developed countries. A 2003 Appellate Panelg determined, however, that there
could be discrimination among different benefi@ariof GSP program, so long as a
program for a specific group of beneficiaries waasilable toall developing countries in
similar conditions (Hoekman and Mavroidis, 2007, &}

Table 4
Active Customs Unions and Free Trade Agreements Announced to GATT/WTO
Early Enabling
pre-1990  1990s 2000s  announc. Total Clause
Europe 5 5 9 19
Europe-extraregional 2 7 21 8 38
Ex-USSR 7 21 28
North America-centered 1 3 10 9 23
Intra-LAC 4 1 10 15 3
LA-Asia 8 1 9 1
East Asia and Pacific-centered 5 2 24 12 43 10
South Asia 3 3 3
Western Asia 1 1 1
Turkey-centered 11 11 1
Africa 5 2 7 5
Interegional developing 3 1 4 3
Total 26 28 117 30 201
Using Enabling Clause 12 7 8 27

Source: Authors' estimates based on WTO database. Excludes accessions, enlargements and
extension of agreements into new areas (generally services). In the case of Europe, includes
agreements with Faroe Islands.

The history of customs unions and free trade agee¢ésmotified to GATT/WTO
is summarized in Table 4. Most of the exception®rpto 1990 were integration
processes involving several member countries, boturope (the European Economic
Community and the European Free Trade Associagiot,agreements between members
of these two arrangements) and among developingtges; a slightly later vintage of

this type of agreements was the 1983 Australia-Négaland Closer Economic

6 The ruling related to special benefits given #&kiBtan as part of special program for developing

countries involved in combating drug production arafficking. The decision of the Appellate Body
implied that it was consistent with WTO rules ifndiar trade preferences were given to other dewetpp
countries that were combating drug traffickingoWterruled the panel decision that GSP had to beemad
available tcall developing countries without differentiation.
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Agreement. In the developing world, the most actegions were Latin America and the
Caribbean, and Africa, but there were also someemgents in the Middle East (the Gulf
Cooperation Council), East Asia (ASEAN) and theiffacThey also include the 1971
Protocol on Trade Negotiations among Developing does and the 1988 Global
System of Trade Preferences among Developing Gean(GSTP). Most agreements
among developing countries were covered by the liEpiClause and were partial in
scope. Also, with the exception of the broader famwrks of negotiations among
developing countries, the agreements were esdgnigional in character.

These initial exceptions made sense from the pfintew of the emerging trade
order and thus as exceptions to the general MFNcipte, as they involved “deep
integration” processes, in which a region becareauttit of trade that negotiated with the
rest of the world (with the EU being the most rekasate example), and the promotion of
South-South trade through the “Enabling Clause"weler, the agreements that came
later ended up significantly eroding —or even destg— the two fundamental
principles of such a multilateral order. The neentt had some precedents in the 1980s
(such as the 1985 United States Israel Free Trada And the 1988 Canada-United
States Free Trade Agreement, which was supersgddted 993 NAFTA) but took off
in the 1990s and let to a veritable proliferatidnfree trade agreements over the past
decade. As Table 4 indicates, of the 2001 agreesmautified or announced by April
2009 (eliminating double countifig three-fourths were signed in the 2000s. They
generally include goods and services, and are ¢busred by Articles XXIV of GATT
and V of GATS, but also intellectual property psigns and the “Singapore issues” as
well as labor and environmental standards. The lgmpblause continues to be also a
framework for some deals among developing countpesticularly those of partial

scope.

These agreements came in waves and increasingly eyond their regional
character to cover interregional agreements. Bwsreason why the concept of “regional
trade agreements” (RTAs) and “regionalism” commonlyed to refer to them is

! The number of agreements is actually larger, @28uding accessions, but there is some double

counting associated with the expansion of exiséiggeements which were already notified.
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increasingly inappropriate. The term “preferenticdde agreements” (PTAS) is also
inappropriate, as it does not differentiate thosefggences that are associated with
Article XXIV and those that derive from SDT.

The major clusters that are identified in Tabledicate that the largest number of
these agreements center in Europe and increasingbyve deals between the EU or
EFTA and extra-regional partners. The Americasadse very active early on, both the
United States and Canada as well as some Latin iBamecountries —Chile and Mexico,
in particular—and in all cases involve an incregsimmber of interregional agreements.
To this we must add the agreements among Latin &arecountries that are done in the
context of the Latin American Integration Asso@ati(LAIA), which is in fact a flexible
framework for partial or full scope agreements aghid® members. The former members
of the USSR also became active in the late 199%sendially replacing the old trade
arrangements of the Soviet era with free trade emgemts among themselves, with
Ukraine being the most active country and involie@&TAs with other regions (such as

countries that made up former Yugoslavia).

In the 2000s, the East Asian region became the mhgsamic region in the
subscription of FTAs, again led by a few countrigmrticularly Singapore and,
increasingly, Japan. Turkey also became an actamlmer of the FTA club over the past
decade. Outside Latin America and East Asia, otleteloping country regions were
much less active, particularly South and Westena Asith the exception of Turkey). In
Africa, the old integration agreements of the 196(M70s and early 1980s remained the
essential frameworks for intraregional trade. Savhdéhese countries have also been
involved in negotiating Economic Partnership Agreeis (EPAs) with the EU, with

great reluctance in several cases.

Viewed as a whole, the process has been unevessatihe world. The EU,
EFTA, three industrial countries (Canada, JapantaedJS), four developing countries
(Chile, Mexico, Turkey and Singapore) and a tramsieconomy (Ukraine) have been
most active in these negotiations. The unevennkege @rocess is also true within some
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regions. In Latin America, for example, the actiwi®f Chile and Mexico is in sharp

contrast with the reluctance of Argentina and Brienter into this race.

The consequence of this trend for the MFN prireeiwhs ably summarized in the
report on the “Future of WTO” led by Peter Sutheda“MFN is no longer the rule; it is
almost the exception (...) Certainly the term migbwvrbe better defined as LFN, Least-
Favoured-Nation Treatment” (WTO, 2004, p. 19). Teeaghetti” or “noodle” bowl of
rules that this implies is extremely problematiof only in relation to tariffs but also
non-tariff rules and, particularly, rules of origilndeed, managing the complexity of
rules has become an additional trade restrictiwenkf, on balance, trade creation rather
than trade diversion has prevailed, the basic ibdatwas embedded in the reconstruction
of a multilateral trading system in the post-waangeis now essentially moribund. We are
essentially back to the complexity of bilateral esulthat characterized the 1930s,
curiously for the opposite reason: competitive riheation rather than competitive
protectionism. The attempt to be ahead of otheradoess markets —which can be
properly called “beggar-thy-neighbor” liberalizatie- may in the end be largely futile if
others follow in the competitive race and sign FTidsvoid being displaced from those
markets. Curiously enough, the major way to blddk process, by not accepting their
compatibility with multilateralism through a rejem of these agreements in WTO, has
been totally dysfunctional, as there is an implagreement not to step on each other’s

toes.

Equally problematic is the fact that the very ueewnegotiating power between
developed and developing countries in these desdsbhought into the agreements the
non-trade issues that developing countries haveseef to negotiate in WT®As
Bhagwati (2008, pp. 70-71) has concluded: “Becaidbe spaghetti bowl, and because
hegemonic powers use PTAs to impose a host of sipetrade-unrelated demands on

the poor country partners in PTS, that reflect ioby demands in the hegemon, PTAs

8 See Khor (2008) for a critique of North-South BT &specially the implications of the non-trade

issues in these FTAs.
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are a particularly unattractive trade option fore thpoor countries relative to

multilateralism”?

Equally problematic is the fact that these agregmbave also dealt a hard, even
a death blow to SDT. The reason is that, althounghagreements may include some
provisions that allow a more gradual liberalizatiohtrade or broader exceptions for
rules for developing countries, the double condiibd liberalization of “substantially all
trade” (“substantial sector coverage” in servicasyl reciprocity imply that only very
weak forms of SDT can be incorporated into the empents. Given the greater fiscal
capacity that industrial countries have to use dhiesidy schemes that are allowed by
these arrangements, SDT may actually be turnedl@pkiwn, with the special treatment
enjoyed by the developed and not developing camtrParticularly, in the area of
agriculture, developing countries may end up compgetvith subsidized goods from
industrial countries, without having the possilildf protecting their own local goods.
Similarly, under the FTASs, the developing countri@gher technology infant industries
are given no protection and must compete with thense and technology subsidies of

industrial countries.

Furthermore, the excessive expansion of these mgms into non-trade areas
constrains the policy space that developing coemthiave to a much larger extent than
WTO rules do. The ongoing debates on the EPAs wéldping countries with the EU
reflect this fact, as the debate on FTAs of the Wt Latin American has done for
several years. In fact, the experiences of the B has been applied for a longer time
period, NAFTA, indicates that it helps to generfat@ign investment and export growth,
but it does not necessarily help accelerate ecanarowth (see, for example, the
analysis on Mexico by UNCTAD, 2007).

The new rules represent also a challenge for tomgtion of South-South trade,
as envisioned in the Enabling Clause which perdetisloping countries to promote such
trade by given each other preferences that areert#nded to industrial countries.
Indeed, to the extent that FTAs include a MFN abaasiong contracting parties, South-

o See a broader analysis of this issue in Bhag{@@91 and 2008). See also WTO (2004, p. 23,
paragraph 87).
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South agreements signed by any of its developingtcy parties of the FTA would have
to be extended to the industrial country partnérhe FTA. So, for example, given the
rules of the EPA signed between the EU and thebBean countries, preferences
extended by Brazil to the Caribbean countries wdaddautomatically extended to the

EU. This fact by itself reduces the room for So8thith trade negotiations.

Crucial in this regard is, of course, the facttthi@® negotiating capacity that
developing countries have in WTO, and which hasnb@ere actively used in recent
years, is entirely lost in the wave of FTAs. Indemdlustrial countries have forced into
these agreements issues and provisions that dévglamuntries have refused to

negotiate in WTO.
[11. WTO Governance Structures

1. Surveillance and Dispute Settlement

Among the novelties of WTO was the establishméra surveillance instrument
and an improved dispute settlement mechanism. iree df these, the Trade Policy
Review, was adopted during the Uruguay Round netiotis and began to function
before the negotiations ended. It involves bothogudhent prepared by the WTO
Secretariat, reviewing developments and the sthtitade policy of a country, and a
document prepared by the country itself. They aesgnted to the Trade Policy Review
Body for peer review deliberations. The four latgeeading members —the EU, the US,
Japan and China—are reviewed every two years, ¢ike 16 every four years, and the

rest of the members every six years or more.

The WTO's dispute settlement mechanism is a dtiengd version of the one
previously used in GATT. Although this mechanisnd lea well established record of
acceptance of its decisions by member countrigsadt three troublesome features: the
lack of a clear timetable, the possibility that t@untry against which complaints had
been levied could block the naming of the panetl #re consensus rule to adopt its
decisions, which make them contingent on acceptdnycéhe said country. The new
mechanism established a more rigorous processhwvolves, sequentially and with a
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strict timetable: (i) a phase of consultations) ffiit failed to lead to agreement, the
convening of a panel; (iii) an eventual appealricAppellate Body; and (iv) adoption of
corrective measures by the party that incurred iolations of commitments. As the
decisions of the panel and the Appellate Body adn be rejected by consensus, they are
in practice binding. If corrective measures areadpted, the affected party (or parties)

can adopt retaliatory measures.

This is the most elaborate and rigorous enforcemasthanism of its kind in
global economic governance. Its record has gerteratbroad consensus regarding its
efficiency and effectiveness, though also the n&ednake improvements in certain

areas?®

More than half of the disputes are settled duriogsaltations and few decisions
of panels of the Appellate Body have not been cadplwith and thus led to
countermeasures. The positive view of early evalnatof the Uruguay Round that the
dispute settlement mechanism is an advance ovelGHET instrument in terms of

effectiveness has therefore been confirmed in jpeact

Table 5 summarizes the history of the utilizatidriras mechanism. It was more
actively used in the second half of the 1990s aartly €2000s, and less so during the
recent years of booming world trade. About twohfifiof the cases have been complaints
among developed countries. However, the WTO meshahas been more actively used
by developing countries than the previous GATT adthough much more by middle-
income rather than low-income countries. Also, givime additional commitments
undertaken by developing countries, they also becauabject to complaints by other
WTO members. About one-fifth of the cases have beemplaints of developing
countries against developed countries, and a fainlylar amount has been complaints by
developed against developing countries. A sligltiyaller number have been disputes

among developing countries.

10 See, for example, Hoekman and Kostecki (2001)3cBas (2003), pp. 61-64, 96-104 and 226-8;
Srinivasan (2007) and the Sutherland Report, puddisas WTO (2004), ch. VI.
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Table 5
Dispute-Settlement Cases
Complaints
against: Developed _ Developing _ Total
by: Developed Developing Mixed Developed Developing Mixed
1995 13 7 1 1 3 0 25
1996 15 4 2 12 4 2 39
1997 25 7 0 17 1 0 50
1998 21 5 0 12 3 0 41
1999 18 0 1 6 5 0 30
2000 8 5 1 10 10 0 34
2001 4 5 1 0 13 0 23
2002 17 13 0 2 5 0 37
2003 8 8 0 3 7 0 26
2004 11 3 0 3 2 0 19
2005 2 3 0 3 4 0 12
2006 6 5 0 5 4 0 20
2007 3 4 0 4 2 0 13
2008 3 7 0 6 3 0 19
Total 154 76 6 84 66 2 388
39.7% 19.6% 1.5% 21.6% 17.0% 0.5% 100.0%

Source: WTO, Dispute Settlement Database

A closer look at the nearly 400 cases dealt withL895-2008 indicates than
slightly less than half relate to market accesseissn the area of goods, with agricultural
issues (including fishing) being by far the mostnoaon. Several of the disputes in this
area involved domestic taxation rules that are dmenhe demanding party as being
inconsistent with national treatment of importedd® The second set of complaints —
slightly less than a third through the history bé tmechanism—relate to antidumping
provisions, countervailing duties and safeguardsreMnterestingly perhaps, the relative
importance of disputes in the three areas of cgatiny protection has increased through
time. Export and production subsidies come a digtaind. The fear that TRIPS could
lead to many disputes has not been confirmed. TR{dBerated a small number of
disputes in the 1990s but not in the 2000s, wheaidasy disputes in the area of services
and government procurement (among countries whosigmatories of the associated

plurilateral agreement) complete the inventoryanitooversies.

One of the most common criticisms of the mechanisnthe fact that the
retaliatory measures of last resort generate afgignt asymmetry between developed
and developing countries —particularly the wealkesbng the latter— as the costs of

measures that they can adopt are unlikely to affeath the developed countries that
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violated WTO rules. In recent negotiations, theseeh therefore been proposals by
developing countries to introduce monetary compsmsadf damages or to allow the

possibility of tradable remedies or collective antagainst violators of the rules.

The costs of using the system are also high, patBntimiting the use of the
mechanism by poor and small countries. To redueedsts of using the mechanism, 29
countries agreed in Seattle to create an Advisagti@ on WTO Law, an independent
legal aid intergovernmental organization sepanate f\WTO, which started to operate in
2001. This organization provides subsidized legadistance to developing countries

during dispute settlement proceedings, as weltlaardegal services and training.

Equally important are the issue that relates tofliwé® regarding the areas of
competence of institutions of the WTO. In this mejahere have been complaints that
some jurisprudence of the Appellate Body may hatreided into areas that belong to the
mandate or competence of some of the political dodif the WTO, and that in such
cases the former should refrain from doing so,iaatkad allow the political bodies be in
charge of the issues involved. Equally importamtgd again to avoid a collision of
competences, there have been proposals to guaramtdal separation of the Appellate
Body from the WTO Secretariat.

2. WTO Decision-Making

The WTO was designed as an institution in whichmadimbers are formally equal
in terms of decision-making rights. This contratigorably with the system in the
International Monetary Fund and the World Bankwimich the voting rights of members
are based on the allocation of quotas, which amwvel in favor of the developed

countries.

This is also reflected in the naming of the Direggeneral. Whereas the process
of election of the heads of both IMF and the Wdslank lacks transparency and has

always led to the election of an European and aclti®en, respectively, WTO has a

1 See, on both issues, Das (2003).
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more open and competitive system in which a citizem any of the member countries

can participate and be elected.

In reality, some developing countries have beenblgnao realize their
participation rights because they do not even hawvdission or a representative in
Geneva and are thus unable to take part in theimysetMoreover, many Missions of
developing countries in Geneva are understaffedttaunsl have been unable to adequately
follow the discussions and negotiations. Even dytlare present, many officials from
developing countries are unable to adequately kipewith the often complex negotiating
issues involved and thus are unable to make thadhtpey may want to. Unequal capacity

thus leads to unequal degrees of participation

This problem is made more acute by the relativk tddransparency in some key
aspects of WTO operations. The main reason foighis working methods and system of
decision-making. In terms of formal arrangemenggisions are made on the basis of “one
country, one vote” and by consensus, which impghes any member has, in principle, the

right to block any decision.

In practice, however, GATT and the WTO have beemidated by a few major
industrial countries. Often, these countries neg@tand decide among themselves, and
embark on an exercise of winning over a selectedben of more important or influential
developing countries, in “informal meetings”. M&STTO members may not be invited to
these informal meetings and may not even knowtliegt take place, or what happens there.
When agreement is reached among a relatively giralp, the decisions are rather easier to
pass through. The meeting of a limited number afntdes to work out an agreement

among themselves is referred to in WTO jargon @s@reen Room” process.

In the GATT and in the first decade of the WTO, ithest powerful members by far
were the so-called “Quad” (comprising the US, Ebpah and Canada), which had the
practice of formulating a common position amongrtkelves, and then seeking to influence
more and more countries around that position, @ntitonsensus” is said to have been
formed. The informal “Quad-led system” operatediluatfew years ago, when it was

realized that this old way of getting business doméld not work anymore, because of the

24



emergence of developing countries, which couldb®otrolled over” in the same way as
before. In 2004, a new informal “Group of 6” emetge the agriculture negotiations,
comprising the US, EU, Japan, Australia, Brazil dndia. Members of this group
negotiated among themselves during a mini-Minigterieeting in July 2004, and again at
Ministerial level at various stages of the Dohaatiegions in 2006 to 2008, while at the

mini-Ministerial meeting in July 2008, China wasluded in this small-group negotiation.

The inclusion of Brazil, India and now China imstsmall-group configuration has
widened the role of developing countries in theré€mf the informal circle of decision-
making, with this “core” functioning at critical meents. However, the reality remains that
for the majority of developing countries, partidipa in real decision-making remains out
of reach. The developing countries in this innetncosle have also made it clear that they
do not “represent” the developing countries (narehthey been mandated to do so) inside

the Group of 6, and only carry their own views.

A positive trend in recent years is the formatioh various groupings of
developing countries which have been actively pgdting in the debates and
negotiations. They include the G20, G33, Africa @roLDC group and ACP group, the
group of “small and vulnerable economies” and theug of four African cotton
producers. The participation of these groups in WAEQotiations has built up gradually
through the years. Nevertheless, as described abwaeeal fulcrum of decision-making
power lies not in the democratic and equal exerofsthe groupings, but in the small
grouping of six or seven countries which have utaden the “real negotiations” at

critical moments in the past few years.

What this implies is that, although there is “fotrdamocracy” at the WTO, with
each country having an equal say, and with degstaken by consensus, in fact it
operates as an “informal oligarchy”, to borrow Egamppropriate characterization
(Evans, 2003). In this system, representatives arfiynof developing country groupings
have been invited to some of the Green Room mesetiigwever, it is still a smaller
grouping, or groupings, that make the key decisidhe meetings of this small groupm)

have recently been convened by the Director Gemértdle WTO. However there are no
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formal announcements that the meetings would be Inelr formal reports or minutes of
the meetings. Neither are there reports or minotése meetings of the mini-Ministerial
meetings, nor of the “Green Room meetings” heldindurthe formal Ministerial

conferences.

There are divergent views on whether and how tormefthe decision-making
system in the WTO, which is widely perceived tonmn-transparent and non-inclusive.
Those who advocate the retention of the statusmyap even agree that the system is
exclusionary but claim that for the sake of “e#iccy” in coming up with an outcome,
the decision-making system has to be confinedrelaively few delegations, while the
other members not in the inner circle can also nihler views heard through their
representatives in the “Green Room.” On the otteerdh those who are critical of the
non-transparent and non-participatory nature ofist@emaking argue that the
exclusionary system and the manipulations thatnoftbaracterize the operations of
meetings and production of drafts do not guaratitaean outcome will be obtained, as
seen by the conferences and mini-Ministerials eqndiore times in failure and collapses
than in success. And even in the case of one dethésuccesses”, the Doha Conference
of 2001, the decisions concerning some of the roostroversial elements could not be

sustained and were overthrown by another decisibeejuently.

A good critical account of the problems of thisteys is given in a Memorandum
on the need to improve internal transparency anticgmtion in the WTO that was
issued by several NGOs that are involved in WT@teel issue’’ Among the practices
at the Ministerial conferences that it documenesthe misuse of the opening ceremony
for obtaining approvals for important substantieeidions, the undemocratic adoption of
the Draft Declaration as the basis for confereregotiations, the undemocratic selection
of chairpersons or so-called “friends of the chair’conduct negotiations on key issues,
the holding of “informal”’, undocumented and exohes meetings that undermine

transparency and participation, the sidelining @ws of many members that are not

12 See TWN et al (2003) for the memorandum that dwnts the manifold problems and provides

proposals for reforming the decision-making system.
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reflected in the negotiating texts, and the faat thperation of the “green room” process

excludes many members from meetings and decisidingna

This indicates that it is essential to make thdéesgsmore open, democratic and
inclusive. This implies, foremost, that that thexgensus system should be applied in a
manner that fully respects the views of developogintry members. WTO practice
indicates that this implies that there should bead procedures for smaller, issue-based
meetings, with authorization coming from all mensband the meetings being governed
by transparent rules. It also implies that thereusth be agreed terms of reference for the
roles of chairs of formal and informal groups, adlwas agreed procedures for drafting of
texts, which should fairly reflect the divergenck wews, if any, among members.
During Ministerial conferences, the Opening Cereynehould not adopt decisions on
business matters, and members (not the conferdrasaran) should appoint the chairs
and facilitators to conduct discussions and deteertheir role and terms of reference. If
“Green Room” or “Mini Ministerials” are to be held speed up negotiations, they should
be called by members, who should also determinesgts¢eem of representation. All
meetings should be inclusive and transparent, regnghould be kept and subject to
members’ approval. Finally, the neutrality and imtiadity of the Secretariat should be

observed at all times, and particularly during Mitarials.
IV.  Concluding Remarks

The multilateral trading system is in an inadequaondition and several critics
describe it as being in a major crisis. To its tred has established a stable legal
framework that accompanied a substantial growtimtefnational trade and a significant
though very uneven diversification of exports i ttleveloping countries. Despite the
formal democratic character of WTO, its decisionkng process is full of flaws.
Although developing countries have been unablestotbhe negotiating power they have
to block unfavorable deals, the call for a “Devetgmt Round” is perhaps the most clear
recognition that the interests of developing caestrhave not been successfully
advanced in the multilateral trading system. Desfiieir many attempts to correct the

inadequacies of the system, there has been onjylweited advance on the issues of
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agriculture, tariff peaks and tariff escalationtt@veloping countries have put on the
table since the 1960s, or on more recent issues$) as the Mode 4 liberalization in
services. The Uruguay Round added an addition&ssef imbalances, including the
inclusion in the WTO of a non-trade issue, intdliet property rights, and there have
been additional pressures since then to includedunon-trade issues. The Doha Round
was born as an uneasy North-South compromise &laete the world trading system,
but as the negotiations developed it has becomestlenpure market-access Round, with

no clear end in sight.

It is thus time to undertake a fundamental revidéuhe international trading order
that has emerged in recent decades and to re-ttiak a better order would be like in
the future. A major part of such a review would éao include a deep consideration of
what has happened to the two basic principles Wee formulated in the post-war
period: non-discrimination (and, particularly, th®st-Favored Nation) and Special and
Differential Treatment, two principles for whichettbells are now tolling. The second
principle is, of course, an exception to the fikstt it recognizes that the world economy
is still a highly unlevel playing field, and thatjeal rules for unequal players and

circumstances will worsen inequalities.

Thus the present impasse in the Doha Round shauoldde the opportunity for
initiating reforms to the international trade atebture. Such a reform should include the

following:

1. Standstill on FTAs until clear rules can be agreedhow to reestablish the

primacy of global over bilateral or plurilaterales.

2. A standstill on the introduction of new non-tradsues and a review of whether
it is appropriate for existing non-trade issuepéesally intellectual property) to

be included in the mandate and legal framework &0V

3. Review the rules in agriculture to ensure that eéheill be really substantial
reduction or elimination of domestic support in eleped countries, and not
merely a shifting between types of subsidies, anduee the promotion of
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developing countries’ food security and farmergélihoods through an effective

special safeguard mechanism.

4. Align the trade rules to the production developmes#ds of developing countries
by ensuring sufficient policy space for the growthexisting and new industries.
Consideration of what types of development policeee essential to build
production (or supply) capacities in the development worldyd awhat
international transfers of resources and technolagy essential to support, in
particular, the development of such capacitiege@si developed countries.

5. A proper process to consider the “implementatiGués” and the proposals to
strengthen SDT provisions, as well as to estabishSDT architecture” as

envisaged in the Doha Declaration.

6. Measures and institutional mechanisms to addregs dbmmodity issues,
including instability of commodity prices, fluctuans in demand, processing and

diversification.

7. Advance in Mode 4 of service liberalization, wheesy limited advance has been

made.

8. Design of rules that guarantee the transparencyrgmetsentativeness of WTO

decision making.

Another major aspect of reconsidering the inteamati trade architecture is the
allocation of roles and mandates to different omations. As pointed out in the
introduction, it is a mistake to identify the WT® the multilateral trading system. There
are aspects of trade that the WTO'’s rules do ne¢rcand that the WTO is not equipped
to deal with, such as boosting the production cidypad developing countries so that
they can engage better in trade, or addressingvithe range of commodity issues. The
roles of other organizations should be remembenedserengthened as part of the reform
process. For example, the commodities issue is tealt with by UNCTAD, and
intellectual property issues by WIPO, CBD and FA@ile improving the production
capacity of developing countries is an issue thaddressed by many departments and
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agencies of the United Nations, and should agaiorbeght at the center of the actitivites

of multilateral development banks.
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