Implementing the Uruguay Round
Agreements: Problems for
Developing Countries
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1. INTRODUCTION

ﬁ‘[ Y points are three:

1. At the Uruguay Round, developing countries took on an
implementation burden for which they did not get equivalent value
in return.

2. The implementation burden is a real economic burden, beyond the
difficult domestic politics that market access concessions entail.

3. Trade negotiations are — institutionally speaking — an ineffective
instrument for dealing with the economics of the implementation issue.

Implementation issues are in substance development issues — issues that fit the
World Bank’s working structure, but not the GATT/WTQO's. The World Bank and
the WTO evolved as different institutions because they address different
problems, taking on the implementation burden requires not so much ‘coherence’
between the Bank and the WTO as it requires that the World Bank lead.

2. THE URUGUAY ROUND BARGAIN

Until the Uruguay Round, implementation by developing countries of GATT/
WTO obligations was hardly an issue. Through GATT’s Tokyo Round, that ended
in 1978, developing country participation in multilateral trade negotiations was
either passive or defensive. Developing countries that had joined the GATT had in
large part remained by-standers; many had acceded under Article XXVI.5(c), that
exempted them from having to negotiate concessions in order to enter.
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To the extentthat they involved themselvesn the negotiations,developing
countriesfocusedtheir efforts on expandingtheir rightsto free themselvedsrom
prevailingrules. GATT Article XVIII:B, while formally abouttraderestrictions
to protectthe balanceof paymentswaswidely usedby developingcountriesas
legal cover for a variety of import restrictions.The Enabling Clauseprovided
philosophi@l aswell aslegal reasoningor the developingcountriesto generally
exemptthemselvedgrom the disciplinesthatthe GATT otherwiseprovided.

At the Uruguay Round things were different. Already in the run-up to the
Round, many developing countriestook an active role. Many came to the
negotiationspreparedto take on full-fledged commitmentsin exchangefor
developedcountry commitmentsin areasof particularexportinterestto them,
e.g., textiles and agriculture. This shift of position reflecteda changedview
amongdevelopingcountriesof the usefulnes®f tradeasa developmenvehicle.
It also reflected changesof a number of other economic and political
developmentsboth internalto developingcountriesandinternationaf*

The ‘grand bargain’, as Sylvia Ostry haslabelledit,? struck at the Uruguay
Roundwasthatthe developingcountrieswould take on significantcommitments
in ‘new areas’ such as intellectual property and services,where developed
country enterprisessaw opportunitiesfor expandinginternational sales® The
developedcountries,in exchangewould openup in areasof particular export
interestto developingcountries:agricultureand textiles/clothing.

Whatthe North gavein this exchangevastraditionalmarketaccessreduction
of import restrictions plus, in agriculture, reduction of export subsidiesand
productionsubsidiesWhatthe Southgavein the new areaswasdifferent. WTO
obligations on services,on intellectual property rights and on standardsare
basicallyaboutthe structureof the domesticeconomy.The developedcountries
who wantedtheseareasin the WTO rationalisedtheir inclusion by referenceto
their ‘trade-related’attributes? Whateverthe fig leaf, regulationhereis mostly
aboutthe domesticeconomyratherthanabouttrade— 29,996timesout of 30,000,
I will illustrate below.

The scorecardor the South?0n their gain dimension marketaccesstheydid
not achieve a mercantilist surplus (Table 1). Developing countries’ tariff
reductionscoveredaslargea shareof theirimportsasdid thoseof the developed
countries.Their tariff cuts— whenmeasuredy how they will affectimporters’
costs— weredeepethanthoseof thedevelopedtountries Thisis true evenwhen

1 TussieandLengyel (2001)reviewthesechangesFromthe endof the Tokyo Roundin 1978to
1987,44 countriesaccededo the GATT, 43 of themdevelopingcountries.

2 Ostry (2000).

3 Few developingcountrieshad signedthe Tokyo Roundcodes,henceobligationsin the areas
thesecodesregulated,e.g., customsvaluation, import licensing, technical standardswere also
‘new’ for developingcountries.

4 The motivation wasthe tradeinterestsof their enterprises.
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TABLE 1
UruguayRoundTariff ConcessionsAll Merchandise
Developed Developing
Economies Economies
% of Depthof Cuft % of Depthof Cutt
Imports dT/(1+T) Imports dT/(1+T)
Including tariffication and bound 30 1.0 29 2.3
reductionson agriculturalproducts
Including the aboveplus the tariff 30 1.6 29 2.3

equivalentof MFA elimination

Notes:
@ Depthof cut is a weightedaverageacrossall produds, including thoseon which no reductionwas made.

Source Fingerand Schuknech(1999), Table T-1, basedon Finger,Ingco and Reincke(1995).

we takeinto accountthe tariff equivalentof the MFA quotasthatthe developed
countrieshavecommittedthemselveso remove>

This thenis my first point: The Southwas not a net gainerin the market
accesqegotiations Southconcessions the new areasare, as mercantilism,
unrequited.

As real economicghey are costly. Thatis the topic of the next section.

3. THE IMPLEMENTATION BURDEN

The two sidesof the grandbargainhave fundamentallydifferent economics.
Marketaccessiegotiationamay haveled governmentgo take on policy changes
whosedomestigpolitical costsweresevereputin realeconomicgyiving awayan
import restrictionis nota cost, it is somethinghataddsto the nationaleconomic
interest. GATT bargainingis a responsedo the difficult politics of liberalisation,
not to the good senseof its economics.

Moreover, while considerablepolitical courageand diplomatic skill were
neededo makethe necessarylecisionsjmplementingthem, e.g.,changingthe
tariff rates,requiredno morethanthe strokeof a minister’sor a legislature’spen.

5 | limit my discussiorof ‘implementation’to the ‘rules’ or ‘new areas’sideof thegrandbargain.
Developingcountriesalsocomplainthateliminationof MFA quotass back-loadedwill bein large
part delayeduntil the final of four tranchesthat comesdue on 1 January,2005. The agreement
allows such, the basic difference betweenappearanceand reality here is that the agreement
schedulds aboutcertificationthattextile importsarefree of MFA quotas henceimport categories
on which thereare no MFA quotascan be usedto fill the early tranchesFingerand Schuknecht
(2001)elaboratethis, documenthatthefirst two tranchesthatrequireintegrationof 33 per centof
textile importsinto the WTO, havebeenfully metby eliminationof only onepercentof US MFA
quotas,sevenper centof EU MFA quotas-— all perfectlylegal.
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A lot of moneywill flow in differentdirectionsbecausef tariff cuts,butit costs
nothingto cut the tariffs.

The economicsof a tariff reductionis the economicsof Portia’s plea to
Shylockin The Merchantof Venice®

The quality of mercyis not strain’d, It droppethasthe gentlerain from heaven...
It is twice blest; It blessethhim that givesand him that takes.

The real economicsof New Area responsibilities— of the implementation
burden— are differentin two respects”

1. Implementingsuchresponsibilitieswill costmoney;e.g.,laboratoriesto
developandto enforcestandards.
2. Therequiredchangemight makethingsworse,not better.

(a) Implementation’sCost

New Areaobligationswill costconsiderablenoneyto implement.Fingerand
Schuler,in a review of World Bank project experiencefound thatto get up to
speedin three areas, customs valuation, TRIPS and sanitary/phytosanitary
measureswould cost eachcountry some 150 million dollars, more than a full
year'sdevelopmenbudgetin many of the leastdevelopedcountries®

(b) Implementation’sReturn

If the$150million is spentaneconomisshouldaskif it will bewell spen? In
our analysisof World Bank projectexperiencePhilip Schulerand! wentbeyond
asking how much implementationwould cost. We drew from Bank project
experienceinformation on what the developmenfproblemsare in theseareas—
what things are developingcountrieswilling to borrow moneyto fix? We then
askedtwo further questions:

1. Doesthe WTO agreementorrectly diagnosethe developmenproblems?
2. Doesthe WTO agreemenprescribean appropriateremedy?

‘Appropriate’ in the last questionrefersboth to correctidentification of the
problem and to recognition of the capacities (resource constraints) of the
developedcountries.

Our conclusionson both points were negative — the customs valuation
agreemenprovidesan example.

5 By William Shakespearaf course.
’ Fingerand Schuler(1999) elaboratethe following points.
8 Fingerand Schuler(2000), Fingerand Schuler(1999)is a more detailedreportof the study.
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(i) Incorrectdiagnosis

The WTO agreementcoversonly customsvaluation it addressesio other
aspecif the customsprocessOneof the customsuserswe interviewedsnorted,
‘It takesme 60 daysto get a containerthrough the port! What mattersthe
valuationsystem,l havein any caseto bribe the official to do it.’

Bert Cunningham(1996), in an assessmenf poorer countriesconsidering
customseform, observedhat systemsandproceduresppearedo haveevolved
to maximisethe numberof stepsandapprovals- to createasmanyopportunities
aspossiblefor negotiationbetweentradersand customsofficials. Valuation,we
concludedjs perhapsa centimetran the full metreof customgrocesshatneeds
improvement’

A secondexample of the irrelevance of WTO-imposedstandardsto the
situationon developingcountried will drawfrom arecentexperiencen Senegal.
In connectionwith a projectto developthe music industry in Africa, a Bank
mission met with musiciansin Dakar, meetingsarrangedby the Senegalese
MusiciansAssociatiom° At the meetingsthe musiciandaid out manyproblems
they faced,one of which waspiracy in the local market.

Musiciansskilled or fortunateenoughto gainanaudiencean the US or Europe,
they explained wereprotectedby copyrightlawsthere. Thosewho dependean
the local market saw their cassettespirated immediately they reachedthe
markets,and heardthem playedon the radio without paymentof royalty.

Of some 30,000 musiciansin Senegal (Musicians Association estimate)
perhapsfour enjoy internationalsales.The other 29,996 dependon the local
market.

The copyright problemin Senegalis thus only four partsin 30,000a trade
problem.To searchfor the ‘developmentdimension’of copyrightasa tag-onto
the TRIPS agreement- the agreemenbn the trade related aspectf 1P, would
be to missthe 29,996domesticpartsof the problem.

(i) Inappropriateremedy

The valuation processthe Uruguay Round agreementiimposesis one that
complemets customssystemsin placein mostof the advancedrading nations
(including both developingand industrial countries).That systemis basedon
generalisediseof electronicinformationmanagemenandbuilt-in incentivesfor
self-compliarwe. Tradein thesecountriestakesplacein large-scaldots andduty

 Noneof the twenty customsreform projectsthat the Bank hassupportedn the pastfive years
involved reform of valuationprocessThey dealtwith muchmorebasicmatters:physicalsecurity,
elementarymprovement®f procesgowardincreasedransparencypbjectivity andaccountability.
1% The meetingswereheldin Dakaron 4 and5 Decemberandbroughttogetherthe musiciansand
aWorld Bank,Policy SciencesCentre Inc. missiontheredoing preparatorywork on a projecttitled
‘Developingthe Music Industryin Africa.’
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ratesaregenerallylow. In this context,departurdrom routinebusinespracticeis
costly, e.g.,retrieving additionalinformationin responseo a valuationinquiry.
By contrast, where duty rates are high and incomes are low, small-scale
smugglingcanbe an attractiveoccupationl haveseenloadedonto onebicycle-
jitney televisionreceiverson which the customsduty would be morethanayear’s
wages.In poor countriesphysicalcontrolis a muchlarger part of the problem.
Schulerandl concludedhatimposingthe WTO valuationsysteminto customs
systemsasthey existin manydevelopingcountrieswould likely createmore,not
less,opportunitiesfor a negotiatedratherthan an objective outcome.

(c) ImplementatiorAssistance

Many of the new area agreementdake up implementation;treatmentof
implementationin the agreementshoth recognisesthat developing countries
might have problemsand promisesassistanceThe text of the treatmentof
assistancén TRIPSandin the SPSagreementre asfollows:

TRIPSArticle 67: TechnicalCooperation

In orderto facilitate the implementationof this Agreement,developedcountry Membersshall

provide, on requestand on mutually agreed terms and conditions technical and financial

cooperationin favor of developingand least-developeaountry Members.Such cooperation
shall include assistancan the preparationof laws and regulationson the protection and

enforcementf intellectualpropertyrights aswell ason the preventionof their abuse andshall

include supportregardingthe establishmenbr reinforcemeniof domesticoffices andagencies
relevantto thesematters,including the training of personnel.

SPSAgreementArticle 9: TechnicalAssistance

1. Members agree to facilitate the provision of technical assistanceto other Members,
especially developing country Members, either bilaterally or through the appropriate
international organizations.Such assistancemay be, inter alia, in the areasof processing
technologiesresearchandinfrastructure,including in the establishmenbf nationalregulatory
bodies,andmaytaketheform of advice,credits,donationsandgrants,including for the purpose
of seekingtechnicalexpertise training andequipmento allow suchcountriesto adjustto, and
comply with, sanitaryor phytosanitarymeasuresecessaryo achievethe appropriatdevel of

sanitaryor phytosanitaryprotectionin their exportmarkets.

2. Where substantialinvestmentsare requiredin order for an exporting developingcountry
Memberto fulfil the sanitaryor phytosanitaryrequirement®f animporting Member,the latter
shall consider providing such technical assistanceas will permit the developing country
Member to maintain and expandits market accessopportunitiesfor the product involved
(emphasisadded).

The texts thus promise assistance,including support for ‘substantial
investments. The promiseis not howevera boundobligation,it is compromised
by suchphrasesas ‘shall consider’,or ‘on mutually agreedterms.’ Developing
countriesacceptecbhoundcommitmentgo implement,they receivedin exchange
unboundpromisesof assistancéo do so*

The technicalassistancehat is providedis often driven by the sameexport
intereststhat drove the negotiations An African friend who had attendeda US
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Agriculture Departmenseminaron sanitaryandphytosanitarymeasuresummed
up his experience,They wantusto understand&sPSso that we will import more
chickens.’

(d) Costs:SomeEstimates

Theeconomicf TRIPSis theeconomicsigherprices;for sellers(exporters)
a benefit, for buyers(importers)a cost. The negativeeconomicimpact can be
substantial.For Argentina, Nogies (1993) estimatesthat TRIPS concessions
bring a costjust for pharmaceuticalof $425million ayear? Thisis areal cost
like the rent premiumon MFA quotas,or the OPECoil price increases.

Keith Maskusreportsmoreextensiveestimate®f the economicof increasing
patentprotectionto the level requiredby TRIPS!® His figuresindicatethat the
USwill bethemajorwinner,gaininga nettransferof almost$6 billion/yearfrom
foreigners.But therewill be few winners,of 29 countriesfor which he presents
estimatespnly six are madebetteroff by TRIPS-requirechbatentreform.

A few comparableestimatesallow comparisonin Table 2 of the scale of
developing country lossesfrom TRIPS vs. their gains from Uruguay Round
reduction(by all countries)of import restrictionson manufacturedyoods.The
developingcountriesfor which we have comparabledatawill lose as much or
more from TRIPS as they gain from the market accessagreementon
manufacturesncluding MFA elimination. The US on the other handwill gain
enormouslyfrom TRIPS, 7.5 timesasmuchasfrom all countries’liberalisation
on imports of manufacturesincluding its own liberalisation'*

(e) Reformis Needed!

Oneshouldnot concludefrom the abovethatreformin the new areassuchas
intellectual property, customsproceduressanitaryand phytosanitay measures,
etc.,areirrelevantto development.

1 The stalemateover provision of such assistancehas prompted RubensRicupero (2000) to
suggesthat in the future negotiationsover topics that will involve expensiveimplementationbe
accompaniedy a concrete'implementationaudit’ that will identify concretelywhat developing
countrieswill haveto do andwhatit will cost.Shortof a boundcommitmentfrom the developed
countriesto meetsuch costs,statementsiboutimplementationassistancehould be left out. No
more creatingthe rhetoric (only) of reciprocity by exchangingbound commitmentsfor unbound
E)Zromises. . _

Basedon the size of the marketin 1989.
13 Mascus'sfigures(p. 184) areupdatesof work by Phillip McCalman,basedon patentsthatexisted
in 1998.Valuesof transferavereinflatedto the 1995price level. The US, for example gainswhena
foreigncountryraisesthe level of IPR protectionit provideson patentsownedby US nationals)oses
whenthe US raisesthe level of IPR protectionit appliesto patentsownedby foreigners.
14 There was minimal liberalisationof agriculturaltradein the Uruguay Round (Hathawayand
Ingo, 1996),hencemarketaccesgigurescoveringall productswould cometo the sameconclusion.
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TABLE 2
TRIPS PatentRequirement&nd Market Accesson ManufacturesimpactsCompared
Country Gain from TRIPS-Patents/Gaifrom ManufacturingMarket Access
Liberalisation (Ratio)®

Colombia -0.9

Mexico -2.0

Brazil -16

United States +7.5

Note:

& The underlying estimatesof gain from manufacturesiberalisationinclude MFA eliminaton.

Source: Estimatesof TRIPSimpactfrom Mascus(2000, p. 184), for impact of manufactuing liberalisation
from Harrisonetal. (p. 222). Thesearethe only develophg countriesfor which the sourcesprovideoverlapping
informaiton.

On intellectualpropertyrights, for example,l havedescribedabovethe need
for improvedcopyrightenforcemenin Senegal.

A parallel story could be told for standards,for customs reform, etc.
Developingcountrieshavebeenborrowingfrom the World Bankto financesuch
reforms, but the reformsthey concludeare worth borrowing moneyfor andthe
onesthe Uruguay Round new areasrules insist on overlap little. Developing
countries’ own behavioursuggestghat implementationis not somethingto be
avoided,it is somethingto be donecorrectly.

4. DEALING WITH THE ISSUESTHAT IMPLEMENTATION RAISES

Implementatioris not a tradeissue,it is a developmenissue.Decisionsin the
new areas are more appropriately structured as development/investant
decisions,the traditional methodologyis project design, cost-benefitanalysis.
The internationalcommunity normally assignssuchissuesto the World Bank
ratherthanthe GATT/WTO.

(&) WTOand World Bank Approachedo Suchlssues

At the WTO, takingon andhonouringlegal commitmentds the basicmodeof
operation Becausef the political incorrectnessf tradereform,theinternational
communityhasfound this modenecessaryn orderto achievetradereform. The
facts supportthis necessity.

The GATT/WTO approachhowever,is hard to apply to the issuesWTO
implementationbrings forward. We know enoughto concludethat the needed
work is one-offin nature— identifying local problems finding waysto approach
them. Too much of what is importantdiffers from one countryto anotherfor a
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universal standardto spot what needsto be done. Developmat experience
suggeststhat while trade barriers do provide one-size-fitsall — situations,
implement&ion issuesdo not.

Working outwhatis neededwill alsorequirea gooddealof experimentation-
to find, for example,legal structuresthat will identify, defendand amplify the
economicvalueof indigenousknowledge A Bank projector two is underway to
do so, it is not likely that anyonewould getit exactly right the first time. The
Bank canchangea projectdesign,doing sois a normalpart of the Bank’s work
proceduresThe WTO would haveto negotiatean amendmento TRIPS®

A negotiation, particularly one driven by export sales,is not a forum that
accommodate the more complex cost-benefitanalysisthat is necessaryn the
new areas.This is bean-countingnot negotiation.

The World Bank is a beancounter,chargedby its shareholders- who are
almostidentically the shareholdersf the WTO — to help developingcountriesto
ensurethat every dollar they spend has the maximum impact on poverty
reductionand growth. Legitimate questionscan be raisedaboutthe economic
senseof some countries implementing some parts of their Uruguay Round
obligations— a situation that in World Bank parlancewould be a disparity
betweenobligationstakenon at the Uruguay Roundand what makeseconomic
senseThe WTO canbe complementgy, but the economicsof the new areasis
more likely to be identified by the unilateralismof the developingcountries’
liberalisation of the 1980sandearly 1990sa unilateralismthatthe World Bankis
more suitedto supportthanthe WTO.

Implementatiorissuesarein substancelevelopmentssues- issueghatfit the
World Bank’sworking structureput notthe GATT/WTQ'’s. TheWorld Bankand
the WTO evolved as different institutions becausethey addressdifferent
problemstakingontheimplementatiorburdenrequiresnot somuch‘coherence’
betweenthe Bank andthe WTO, it requiresthat the World Bank lead.

(b) World Bank Supportfor Trade Reformin the 1990s

The World Bankin the 1990shasnot beenasactiveon tradereformasit was
in the 1980s. Trade reform is, in Figure 1, the smallest category of Bank
adjustmeniending,anda declining categoryas well.

Someof Bankinvestmentiendinghasa tradeimpact,the distributionof Bank
investmentendingis plottedin Figure2. The lighter columnsthereindicatethe
distributionof investmentendingacrosssectors- readagainsthe left scalee.g.,

15 At the Bank, a binding obligation is project-specific,expressedn a loan document.General
statementsof policy advice, such as in a World DevelopmentReport, do not impose legal
obligationson eitherthe Bankor on countrieswho borrowfrom the Bank. Statementsat the level of
generalityof WTO obligationsare,at the Bank, intelligent conversationnot binding commitments.
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FIGURE 1
Compositionof World Bank AdjustmentLending FY93-95-FY97-99
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FIGURE 2
SectorCompositionof World Bank InvestmentLending, Trade-Relatedshare FY99
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about23 per centof lendingwasfor transportatiorprojects.The darkercolumns,
measure@gainstheright scale,indicatethe proportionof lendingin eachsector
thatwasfor traderelatedprojects.For exampleall of Bankinvestmentendingin
the mining sectorrelatedto trade,to exporting.The storytold by the two setsof
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columnstogethelis thatthe Banklendsmostlyin sectorsn which projectshavea
minimal tradecomponent.

In thelatter half of the 1990s the Bankhaspresentednuchof its tradework as
neitherdirectsupportfor tradereformnor experimentatinto find theappropriate
institutional structuresto help developing countries take advantageof the
opportunitieghattradeoffers. Instead the Bank haspointedto the supportit has
offeredfor developingcountry participationin the WTO. One attractivefeature
of this approach- of acceptingWTO leadershipon tradereformin developing
countries-is thatit leavesthe WTO asa firewall againstradereform’s political
incorrectnessAnotheris that negotiationsareromantic.'Supportfor developing
countryparticipationin the WTQO’ is morecosmopolitarpolitics thansupportfor
tradeliberalisation.

5. CONCLUSION

Implementatioris a developmenissuebeforeit is atradeissue.The problems
it presentsare more effectively approachedby the World Bank’'s mode of
operationthan by the WTQ’s. The Uruguay Roundwas, for the development
community, a wake-up call for new areassuch as services,standards,and
intellectualproperty.An alarmclockis a goodinstrumentor wakingup, it is not
a goodinstrumentfor planningthe day. More directly worded,the issued have
raisedin this essaycannotbe adequatelyaddressedn WTO negotiations As |
havearguedseveratimesbefore® to takeup suchissuesasWTO issuess to try
to eatsoupwith afork. My recommendatio is to put downthe fork andpick up
the spoon.World Bank proceduresare better suited, but the World Bank has
shownlittle inclination in the pastdecadeto engageitself on suchmatters.
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