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I. The Investment Protection Bureau  

Most states have adopted the Uniform Securities Act.  New York has not and its 

regulatory framework differs significantly from that of most states and from the federal scheme.  

In New York, generally speaking, only certain issuers of securities, brokers, dealers, salesmen 

and investment advisers need to register.  Except in two instances, the securities themselves are 

not subject to registration; thus, the filing and effectiveness of a prospectus prior to offering 

securities for sale to the public is necessary only with respect to:  (1) intra-state securities 

offerings; and (2) real estate securities offerings (e.g., condominium sales).  And whereas 

financial market regulatory power is typically conferred on securities commissioners, in New 

York such authority is given to the Attorney General.  The branch of the Attorney General’s 

Office that has primary responsibility for enforcement activities relating to securities and other 

financial frauds is the Investment Protection Bureau (the “IPB” or the “Bureau”).   

 Further differentiating the New York regulatory structure is the extensive power given 

the IPB to investigate securities and commodities fraud.  This power derives primarily from New 

York’s securities law, commonly referred to as the “Martin Act,” which members of the defense 

bar have called the toughest securities law in the country.  In addition, New York is unique 

because authority to prosecute both civil and criminal financial wrongdoing is consolidated with 

the Attorney General.  Attorneys in the IPB often work closely with the Attorney General’s 

Criminal Prosecutions Bureau to coordinate simultaneous civil and criminal investigations and 

prosecutions of financial wrongdoing. 
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The reach of the IPB’s enforcement authority is by no means limited to securities or 

commodities.  The Executive Law enables the Attorney General to investigate fraud in the 

conduct of any business activity, whether or not related to securities or commodities, and to 

prosecute offenders for violation of myriad federal, state and local laws affecting commerce.   

 Coupled with the fact that many financial institutions are located in New York, these 

unique laws make the IPB an active participant in nationwide financial markets enforcement.1   

II. The Martin Act 

A. Background 

Enacted in 1921, Article 23-A of the General Business Law (the “Martin Act”) was one 

of the first state “blue sky” laws.  The Act regulates the offer, sale, purchase, advertisement and 

issuance of securities,2 commodities3 and certain other investments within or from New York.  

The statute “was passed to protect the inexperienced, confiding and credulous investor, and save 

him from his own foolish cupidity.”  People v. F.H. Smith Co., 230 A.D. 268, 269, 243 N.Y.S. 

 
1 Of the approximately forty Assistant Attorneys General in the IPB, approximately one-third 

concentrate on regulation and enforcement relating to real estate financing transactions and the offer and sale of 
franchises under New York’s Franchise Act.  These areas are highly specialized within the Bureau and generally 
beyond the scope of these materials.  The activities of other bureaus, such as Antitrust, Consumer Frauds and 
Charities, which also regulate and enforce various laws in the financial arena, are similarly outside the scope of these 
materials.  

2 The test for determining what is a security for purposes of the Martin Act is the same as under the 
federal securities laws.  The decision of the United States Supreme Court in SEC v. W.J. Howey Co., 328 U.S. 293 
(1946) governs.  In Howey, the Supreme Court held that an investment contract is a security if there is an investment 
of money in a common enterprise where profits are expected to be generated solely from the efforts of others.  Based 
upon  Howey and its progeny, a wide array of investments have been held to be securities for purposes of the Martin 
Act from traditional stocks and bonds to the sale of coins and sale of burial rights.  See Orestes J. Mihaly and David 
J. Kaufmann, Practice Commentaries, GEN. BUS. LAW, Art. 23-A,  §§ 352 - 359-h, at 16-24 (McKinney’s 1996 & 
2003 Supp.) [hereinafter “MARTIN ACT PRACTICE COMMENTARIES”].    

3 For purposes of the registration requirements of the Martin Act, a commodity is defined to include: 
 “any agricultural, grain, animal, chemical, metal or mineral product or by product, any gem or gemstone..., any 
fuel...[and] any foreign currency....”  GEN. BUS. LAW § 359-e(14)(a).    
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446 (4th Dep’t 1930).  Therefore, Courts construe the Martin Act broadly to effect its remedial 

purpose of prohibiting “all deceitful practices contrary to the plain rules of common honesty.”  

People v. Federated Radio Corporation, 244 N.Y. 33, 38-39 (1926); see also People v. Wachtell, 

181 Misc. 1010, 1011, 47 N.Y.S.2d 945, 946 (Sup. Ct. N.Y. Co. 1943). 

Given its intended purpose, the Act renders illegal numerous forms of conduct.  One 

section provides in relevant part:   

1. It shall be illegal and prohibited for any person...to use or employ any of 
the following acts or practices:  

 
(a) Any fraud, deception, concealment, suppression, false pretense or 

fictitious or pretended purchase or sale; 
 

(b) Any promise or representation as to the future which is beyond 
reasonable expectation or unwarranted by existing circumstances; 

 
(c) Any representation or statement which is false, where the person who 

made such representation or statement: (i) knew the truth; or (ii) with reasonable 
effort could have known the truth; or (iii) made no reasonable effort to ascertain 
the truth; or (iv) did not have knowledge concerning the representation or 
statement made; 

 
where engaged in to induce or promote the issuance, distribution, exchange, sale, 
negotiation or purchase within or from [New York] state of any securities..., 
regardless of whether issuance, distribution, exchange, sale, negotiation or 
purchase resulted. 

 
GEN. BUS. LAW § 352-c(1).  
 

The New York Court of Appeals has held that a fact omitted from a given disclosure 

must be material under the Martin Act.  State v. Rachmani Corporation, 71 N.Y.2d 718, 530 

N.Y.S.2d 58 (1988).  In Rachmani, the Court of Appeals held the United States Supreme Court’s 

definition of materiality enunciated in TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438 

(1976), applies in Martin Act cases.  Rachmani, 71 N.Y.2d at 726-27, 530 N.Y.S.2d at 62-63.  
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To be material, there must be a substantial likelihood a reasonable investor would have 

considered the omitted fact important in making an investment decision.  The omitted fact need 

not have been a decisive factor that would cause an investor to purchase or sell a security.  It 

simply needs to have altered the “total mix” of information available in the marketplace such 

that there is a reasonable probability that knowledge of the fact would have influenced (as 

opposed to dictated) his investment decision.  See also Basic Inc. v. Levinson, 485 U.S. 224 

(1988) (adopting TSC Industries as test of materiality in § 10(b)/Rule 10b-5 federal actions).       

B. Contrasting Martin Act Frauds 
With Common Law Fraud And  
Fraud Under The Federal Securities Laws  

 
Martin Act proceedings are very different from enforcement actions brought by the SEC 

or fraud claims by private plaintiffs under the federal securities laws or common law.  

Significantly, there is no private right of action under the Martin Act as there is under many 

provisions of the federal securities laws.  CPC Int’l, Inc. v. McKesson Corp., 70 N.Y.2d 268, 519 

N.Y.S.2d 804 (1987).4  Unlike under many federal securities fraud statutes or at common law,5 

no proof of intent to deceive or mislead (i.e., scienter) is required in a Martin Act enforcement 

proceeding.  See Federated Radio, 244 N.Y. at 38-39 (fraudulent practices condemned by Martin 

Act include “all deceitful practices contrary to the plain rules of common honesty”).  And the 

 
4 Prior to 1987, some courts recognized a private cause of action under the Martin Act.  See MARTIN 

ACT PRACTICE COMMENTARIES at pp. 50-52 (and cases cited therein).   

5 In a typical action brought pursuant to Section 10(b) of the Securities Exchange Act of 1934 and 
Rule 10b-5 promulgated thereunder or common law fraud principles, private plaintiffs are required to prove: (1) a 
materially false or misleading statement by the defendant, or omission of material facts that renders another 
statement the defendant made false or misleading; (2) the statement or omission was made with the intent to deceive; 
(3) reasonable reliance on the affirmatively false or misleading statement or the statement rendered false or 
misleading by the defendant’s failure to speak; and (4) damages caused in fact and proximately by reason of such 
reliance.  E.g., Steed Finance LDC v. Nomura Securities International, Inc., 2004 WL 2072536 at *5 (S.D.N.Y. 
Sept. 14, 2004), aff’d, 148 Fed. Appx. 66 (2d Cir. Sept. 14, 2005). 
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statute should: 

be given a wide meaning so as to include all acts, although not originating in any 
actual evil design or contrivance to perpetrate fraud or injury upon others, which 
do by their tendency to deceive or mislead the purchasing public come within the 
purpose of the law.... 

 
Id.; State v. Rachmani Corporation, 71 N.Y.2d 718, 725 & n. 6, 530 N.Y.S.2d 58, 62 & n. 6 

(1988) (“We agree with the holding of the lower court that to establish liability for fraudulent 

practices in an enforcement proceeding under the Martin Act, the Attorney-General need not 

allege or prove either scienter or intentional fraud.”); see also People v. Barysh, 95 Misc. 2d 616, 

620, 408 N.Y.S.2d 190 (Sup. Ct. N.Y. Co. 1978) (these broad definitions of fraud apply in 

actions pursuant to Martin Act § 352-c).   

And, unlike in private litigations, no proof of reasonable reliance by investors or even 

damage to investors is required.  See State v. Sonifer Realty Corp., 212 A.D.2d 366, 367, 622 

N.Y.S.2d 516, 517 (1st Dep’t 1995); People v. World Interactive Gaming Corp., 185 Misc. 2d 

852, 856, 714 N.Y.S.2d 844, 848 (Sup. Ct. N.Y. Co. 1999) (in Martin Act enforcement 

proceedings, “fraud has been interpreted broadly requiring only a showing that the [defendant’s] 

action has a potential to deceive.”); People v. Essner, 124 Misc. 2d 830, 833-34, 479 N.Y.S.2d 

127, 130 (Sup. Ct. N.Y. Co. 1984); People v. Royal Securities Corporation, 5 Misc. 2d 907, 909, 

165 N.Y.S.2d 945, 949 (Sup. Ct. N.Y. Co. 1955): 

Although the complaint sounds in fraud, many of the requirements of an ordinary 
legal action for fraud need not be established [in a Martin Act case]....[A] plaintiff 
need not prove reliance by the purchasers of the securities..., nor is it necessary 
for a plaintiff to prove any element of damage. 

 
There is another important difference.  Disclaimers that sometimes defeat a private 

litigant’s federal securities law or common law claims are ineffectual in actions under the Martin 
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Act.  See Sonifer Realty, 212 A.D.2d at 367, 622 N.Y.S.2d at 517 (citations omitted): 

Even if the disclaimers in the offering plan were sufficiently specific..., they 
cannot bar claims brought under the Martin Act...since the fraudulent practices 
targeted by the statute need not constitute fraud in the classic common law sense, 
and reliance need not be shown in order for the Attorney General to obtain 
relief.... 

 
Since reliance is not an element of a Martin Act claim, disclaimers, which might ordinarily 

render an investor’s reliance on a given statement unreasonable, have no effect in Martin Act 

proceedings.  

C. Investigations Under The Martin Act 

Another important difference from most state and the federal regulatory schemes are the 

exceedingly broad investigative powers conferred upon the Attorney General.  See Gonkjur 

Associates v. Abrams, 88 A.D.2d 854, 451 N.Y.S.2d 747 (1st Dep’t 1982), aff’d, 58 N.Y.2d 878, 

460 N.Y.S.2d 528 (1983).  Generally speaking, there are two types of investigations that the IPB 

initiates: (1) investigations pursuant to the Attorney General’s considerable investigatory powers 

pursuant to GEN. BUS. LAW § 352, which are usually confidential;6 and (2) court-ordered public 

investigations pursuant to GEN. BUS. LAW § 354. 

1. Confidential Investigations  

The Attorney General, “upon complaint or otherwise,” may investigate whether a 

violation of the Martin Act has already taken place, is taking place or is about to take place.  See 

 
6 While the IPB typically conducts confidential investigations pursuant to GEN. BUS. LAW § 352, 

there is no requirement that the Attorney General keep facts uncovered during the investigation confidential.  The 
Attorney General has sole discretion as to the method of his investigation.  People v. Bunge Corp., 54 Misc. 2d 325, 
282 N.Y.S.2d 576 (Sup. Ct. N.Y. Co. 1967), aff’d, 29 A.D.2d 846, 288 N.Y.S.2d 592 (1st Dep’t 1968), including 
whether to make testimony taken pursuant to GEN. BUS. LAW § 352 public.  See First Energy Leasing Corp. v. 
Attorney General, 68 N.Y.2d 59, 505 N.Y.S.2d 855 (1986).  See also GEN. BUS. LAW § 352(2) (testimony can be 
taken before Attorney General or before Magistrate or Supreme Court Justice).     
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N.Y. GEN. BUS. LAW § 352(1).  Proof of fraud or other illegal activities is not necessary to 

commence an investigation, and the IPB may investigate solely to determine whether the 

Attorney General even has jurisdiction.  See Gardner v. Lefkowitz, 97 Misc. 2d 806, 412 

N.Y.S.2d 740 (Sup. Ct. N.Y. Co. 1978).  While the Attorney General is empowered to 

investigate securities fraud, he has no obligation to do so and a court may not review his 

decision.  See Wallach v. Abrams, 108 Misc. 2d 25, 436 N.Y.S.2d 916 (Sup. Ct. N.Y. Co. 1980). 

   The IPB often issues subpoenas for testimony and documents pursuant to authority 

granted under GEN. BUS. LAW § 352.  But, a subpoena is not necessary.  The Attorney General is 

empowered to obtain “data and information” as he deems relevant and to require a person to 

submit “a statement in writing under oath or otherwise” setting forth facts relevant to the 

investigation.  See GEN. BUS. LAW § 352(1).  Persons who fail to comply with a subpoena or 

other request for information (whether by failing to appear for testimony, refusing to be sworn or 

refusing or failing to produce documents) “without reasonable cause” are guilty of a 

misdemeanor.  GEN. BUS. LAW § 352(4).  Courts have construed “reasonable cause” excuses 

narrowly.  For example, “advice of counsel” not to comply with a subpoena and hardship have 

been rejected as “reasonable grounds” for non-compliance.  See People v. Forsyth, 109 Misc. 2d 

234, 439 N.Y.S.2d 808 (Sup. Ct. N.Y. Co. 1981).  If a subpoena is challenged, the Attorney 

General must show “relevance” and “some factual basis” for its issuance.  Pharmaceutical 

Society of State of New York v. Abrams, 132 A.D.2d 129, 133, 522 N.Y.S.2d 298 (3d Dep’t 

1987).  In addition, the Attorney General is authorized to confer immunity upon GEN. BUS. LAW 

§ 352 witnesses in accordance with the provisions of the Criminal Procedural Law.  See GEN. 

BUS. LAW § 359.   
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Many defense attorneys are surprised to learn that their clients have no constitutional 

right to have an attorney present during GEN. BUS. LAW § 352 testimony.  This is so because the 

testimony is taken in an investigatory, not adjudicative, proceeding.  See Kanterman v. Attorney 

General, 76 Misc. 2d 743, 353 N.Y.S.2d 892 (Sup. Ct. N.Y. Co. 1973); see also First Energy 

Leasing Corp. v. Attorney General, 68 N.Y.2d 59, 505 N.Y.S.2d 855 (1986); People v. Sommer, 

77 Misc. 2d 840, 353 N.Y.S.2d 892 (Nassau Co. Ct. 1974).  In most cases, however, the IPB’s 

practice has been to allow counsel to be present.  Another deviation from customary practice is 

the witness has no access to a transcript of his GEN. BUS. LAW § 352 testimony until, at the 

earliest, the Attorney General completes his investigation.  And, even at that point, a transcript is 

only available through a request pursuant to New York’s Freedom of Information Law.  See 

Gutterman v. Lefkowitz, 92 Misc. 2d 583, 400 N.Y.S.2d 667 (Sup. Ct. N.Y. Co. 1977); 

Kanterman v. Attorney General, 76 Misc.2d 743, 350 N.Y.S.2d 516 (Sup. Ct. N.Y. Co. 1973); 

Sanborn v. Goldstein, 118 N.Y.S.2d 63 (Sup. Ct. N.Y. Co. 1952), appeal dismissed, 284 A.D. 

879, 35 N.Y.S.2d 924 (1st Dep’t 1954); Abrams v. Alliance for Progress, Inc., 136 Misc.2d 1022, 

519 N.Y.S.2d 533 (Sup. Ct. N.Y. Co. 1987).  Similarly, a witness has no right to tape record his 

GEN. BUS. LAW § 352 testimony.  Gutterman v. Lefkowitz, 92 Misc. 2d 583, 400 N.Y.S.2d 667 

(Sup. Ct. N.Y. Co. 1977).       

2. Public Investigations  

The IPB sometimes conducts investigations publicly by obtaining an order from a Justice 

of the New York Supreme Court pursuant to GEN. BUS. LAW § 354.  See GEN. BUS. LAW §§ 354, 

355.  A “354 Order” directs the persons or entities subject to the order to appear before a 

Supreme Court Justice or a Referee to testify and/or produce books and records.  It also typically 
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contains an injunction to preserve the status quo during the pendency of the public investigation; 

the Attorney General need not wait until a fraud has been completed to seek an injunction.  See 

Abrams v. Long Beach Oceanfront Associates Ltd. Partnership, 136 Misc. 2d 137, 518 N.Y.S.2d 

323 (Sup. Ct. N.Y. Co. 1987).   

The application for the order is made ex parte and typically sought pursuant to the 

affidavit of an Assistant Attorney General together with supporting documents.  The CPLR’s 

provisions relating to obtaining discovery prior to the filing of a complaint do not apply to the 

Attorney General.7  GEN. BUS. LAW § 354; cf. CPLR 3102(c).  Prerequisites to obtaining a “354 

Order” are the Attorney General’s prior determination to file an action under the Martin Act 

(discussed further below) and the “materiality and necessity” of the testimony, which may be 

established upon “information and belief.”  See GEN. BUS. LAW § 354.  If these prerequisites are 

satisfied, a Supreme Court Justice must sign the order for testimony and documents and the 

testimony must be taken before a Justice or Referee.  First Energy Leasing Corp. v. Attorney 

General, 68 N.Y.2d 59, 505 N.Y.S.2d 855 (1986).   

Even where a 354 Order remains in effect, the Attorney General may continue to pursue 

an investigation pursuant to GEN. BUS. LAW § 352 by issuing subpoenas to persons and entities 

not named as respondents in the 354 proceeding.  See Matter of Abrams, 160 Misc. 2d 824, 611 

N.Y.S.2d 422 (Sup. Ct. N.Y. Co. 1994).  And even after the Attorney General has filed a 

subsequent action against the 354 respondents, the “354 Order” is not automatically vacated.  

See Attorney General v. Katz, 55 N.Y.2d 1015, 449 N.Y.S.2d 476 (1982).  Such orders remain in 

 
7 However, the provisions of the CPLR generally do apply where the Attorney General has filed an 

action under the Martin Act.  See GEN. BUS. LAW § 357.     
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effect until modified or vacated by the court, or until a consent order is signed by the court.  

D. Actions Under Martin Act Section 353 

GEN. BUS. LAW § 353 authorizes the Attorney General to file an action against any 

person that has engaged in, is engaging in or is about to engage in any fraudulent practice under 

the Martin Act.  In such an action, the Attorney General may obtain a permanent injunction and 

restitution of any property obtained directly or indirectly from such a fraudulent practice.  See 

GEN. BUS. LAW §§ 353(1), 353(3).  If a defendant in a 353 action refuses to, among other things, 

produce documents after due demand or to be sworn or examined under oath, the refusal is prima 

facie evidence that the defendant engaged in a fraudulent practice.  Under such circumstances, 

no further proof is required and the Attorney General may obtain a permanent injunction.  See 

GEN. BUS. LAW § 353(1).  Further, any injunction issued pursuant to GEN. BUS. LAW § 353 must 

be permanent; courts are powerless to enjoin activity any less than permanently.  See People v. 

Lexington Sixty-First Assoc., 38 N.Y.2d 588, 381 N.Y.S.2d 836 (1976).  However, with the 

exception of convicted felons, the subject of a permanent injunction may move to vacate or 

modify the injunction after five years upon sixty days notice to the Attorney General.8  See GEN. 

BUS. LAW § 359-g(3). 

In an action under GEN. BUS. LAW § 353, the Attorney General may use transcripts of 

investigative testimony taken pursuant to sections 352 or 354 on a motion for summary judgment 

even though the party opposing summary judgment had no opportunity to cross-examine.  See 

CPLR 3212(b); State v. Metz, 241 A.D.2d 192, 199, 671 N.Y.S.2d 79, 83 (1st Dep’t 1998).   

 
8 The Attorney General is also empowered to seek to permanently enjoin any person with a prior 

felony conviction in the United States or any foreign country (whether related to securities or not), or any person 
with a prior misdemeanor conviction involving securities, from engaging in, among other things, the purchase or sale 
of securities.  GEN. BUS. LAW § 353(2).   
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Generally, actions pursuant to GEN. BUS. LAW § 353 must be filed within six years of the 

occurrence of the violation or within two years of the discovery thereof.9  State v. Bronxville 

Glen I Assocs., 181 A.D.2d 516, 581 N.Y.S.2d 187 (1st Dep’t 1992).     

E. Criminal Provisions Of The Martin Act 

GEN. BUS. LAW § 358 empowers the Attorney General to criminally prosecute any 

fraudulent practices under the Martin Act or related crimes typically brought by district attorneys 

under the Penal Law.  See GEN. BUS. LAW § 358.  Thus, the Attorney General may combine 

Martin Act prosecutions with related prosecutions for, among other things, larceny, forgery, 

conspiracy and a scheme to defraud.  In connection with this authority, the Attorney General can 

empanel a grand jury, serve grand jury subpoenas and otherwise has all the powers of a district 

attorney.  See GEN. BUS. LAW § 358.   

The Martin Act’s most striking departure from traditional fraud statutes is that the 

Attorney General need not prove scienter or an intent to defraud in the criminal misdemeanor 

context.  The same conduct that establishes a civil violation also makes the actor guilty of a 

misdemeanor.10  See GEN. BUS. LAW § 352-c(4); People v. Photocolor Corp., 156 Misc. 47, 281 

N.Y.S. 130 (Sup. Ct. N.Y. Co. 1935).  Misdemeanors are punishable by a fine of not more than 

 
9 While generally beyond the scope of these materials, one of the functions of the IPB is to 

administer the filing of various registration statements required under the Martin Act.  For example, securities and 
commodities brokers and dealers and certain of their employees, issuers of securities and investment advisers must 
file registration statements with the IPB under certain circumstances.  See GEN. BUS. LAW § 359-e, GEN. BUS. LAW § 
359-eee.  Basic information about, among other things, the registrant’s educational background, criminal background 
and employment history must be disclosed.  See id.  The IPB also participates in the Central Registration Depository 
System and Investment Adviser Registration Depository  pursuant to which salespersons and investment advisers 
engaged conducting securities business in more than one jurisdiction can satisfy their New York State registration 
requirement through one central system.  See MARTIN ACT PRACTICE COMMENTARIES at 1-2 (McKinney’s Supp.).     
   

10 Of course, the standard of proof in the civil action, preponderance of the evidence, is different than 
the proof beyond a reasonable doubt standard applied in the criminal action.  
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$500 and imprisonment for not more than one year, or both.  See GEN. BUS. LAW § 352-g(2). 

Scienter is, however, required to support a felony conviction under the Martin Act.  See 

GEN. BUS. LAW §§ 352-c(5) & 352-(c)(6).  The Martin Act provides, among other things, that 

any person “who intentionally engages in fraud, deception, concealment, suppression, false 

pretense or pretended purchase or sale, or who makes any material false representation or 

statement with intent to deceive or defraud” in connection with, among other things, the 

purchase or sale of securities is guilty of a Class E felony.11  See GEN. BUS. LAW § 352-c(5); see 

also GEN. BUS. LAW 352-(c)(6).  

III. The Executive Law 

Executive Law 63(12) is another important enforcement tool used by the IPB.  Although 

securities enforcement actions under the Martin Act are often combined with Executive Law 

claims, Executive Law 63(12) expands the IPB’s enforcement powers well beyond the realm of 

securities and commodities fraud.  The Executive Law gives the Attorney General jurisdiction to 

enforce persistent fraudulent practices in connection with the conduct of virtually any business 

activities whether or not related to the securities or commodities industries.  Further, the 

Executive Law empowers the Attorney General to enforce not just state law, but federal and 

local law as well under certain circumstances.  

A. Executive Law Fraud 
Versus Martin Act Fraud 

Executive Law § 63(12) provides in relevant part:   

 
11 In addition, the Martin Act provides that a person who commits a knowing violation of a court 

order issued pursuant to the Martin Act is guilty of a misdemeanor and liable for a $3000 civil penalty for each 
actual or attempted violation thereof, which penalties are cumulative.  See GEN. BUS. LAW § 359-g(1)(a).  
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Whenever any person shall engage in repeated fraudulent or illegal acts or 
otherwise demonstrate persistent fraud or illegality in the carrying on, conducting 
or transaction of business, the attorney general may apply, in the name of the 
people of the state of New York, on notice of five days, for an order enjoining the 
continuance of such business activity or of any fraudulent or illegal acts [and] 
directing restitution and damages...and the court may award the relief applied for 
or so much thereof as it may deem proper....The word “fraud” or “fraudulent” as 
used herein shall include any device, scheme or artifice to defraud and any 
deception, misrepresentation, concealment, suppression, false pretense, false 
promise or unconscionable contractual provisions.... 

 
EXECUTIVE LAW § 63(12).  As the overlap of terminology used in the Martin Act and Executive 

Law indicates, the fraudulent and illegal business practices condemned under the Executive Law 

are very similar to those condemned under the Martin Act relating to securities fraud.  In fact, 

numerous cases have adopted the Martin Act fraud definition enunciated by the New York Court 

of Appeals in People v. Federated Radio Corp. (discussed supra) in cases brought under 

Executive Law 63(12).  See, e.g., Lefkowitz v. Bull Investment Group, Inc., 46 A.D.2d 25, 360 

N.Y.S.2d 488 (3d Dep’t 1974), appeal denied, 35 N.Y.2d 647, 365 N.Y.S.2d 1026 (1975); State 

v. General Motors Corp., 120 Misc. 2d 371, 466 N.Y.S.2d 124 (Sup. Ct. N.Y. Co. 1983).  

Consequently, no proof of scienter, bad faith or other badges of “intent” associated with 

traditional statutory or common law fraud principles is necessary.  See, e.g., State v. Ford Motor 

Co., 136 A.D.2d 154, 526 N.Y.S.2d 637 (3d Dep’t 1988), aff’d, 74 N.Y.2d 495, 549 N.Y.S.2d 

368 (1989); People v. Volkswagen of America, Inc., 47 A.D.2d 868, 366 N.Y.S.2d 157 (1st Dep’t 

1975).      

One of the main differences between the literal wording of the Martin Act and Executive 

Law is the fraudulent or illegal activity must be “persistent” under the Executive Law.  The 

threshold of “persistence” is so low, however, that there is little practical difference resulting 

from this statutory language.  Executive Law 63(12) contains the following definitions: 
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The term “persistent fraud” or “illegality” as used herein shall include 

continuance or carrying on of any fraudulent or illegal act or conduct.  The term 

“repeated” as used herein shall include repetition of any separate and distinct 

fraudulent or illegal act, or conduct which affects more than one person....  

EXECUTIVE LAW 63(12); see also Rachmani, 71 N.Y.2d at 721 & n.1, 530 N.Y.S.2d at 59 n.1.  

At one time prior to amendments to the Executive Law in 1981, there were justiciable issues 

concerning the level of repetition of illegal acts that was necessary to support a claim under 

Executive Law 63(12).  After the 1981 amendments, however, the definition was made so broad 

that only the most isolated fraudulent or illegal act is beyond the Attorney General’s Executive 

Law enforcement authority.  See People v. Empyre Inground Pools, Inc., 227 A.D.2d 731, 733, 

642 N.Y.S.2d 344 (3d Dep’t 1996); State v. Solil Management Corp., 128 Misc.2d 767, 491 

N.Y.S.2d 243 (Sup. Ct. N.Y. Co.), aff’d, 114 A.D.2d 1057, 495 N.Y.S.2d 161 (1st Dep’t 1985). 

B. Enforcement Of Local, 
State And Federal Law   

Another significant difference is the Executive Law gives the IPB the ability to enforce 

other laws relating to the transaction of business.  This is so because violation of state or local 

laws or regulations constitute “illegality” within the meaning of Executive Law 63(12).  See, 

e.g., People v. Apple and Health Sports Clubs Ltd., Inc., 206 A.D.2d 266, 267, 613 N.Y.S.2d 868 

(1st Dep’t 1994) (violations of laws relating to health clubs); People v. American Motor Club, 

Inc., 179 A.D.2d 277, 582 N.Y.S.2d 688 (1st Dep’t), appeal dismissed, 80 N.Y.2d 893, 587 

N.Y.S.2d 909 (1992) (Insurance Law violations); Abrams v. Winter, 121 A.D.2d 287, 503 

N.Y.S.2d 384 (1st Dep’t 1986) (violation of New York City rent stabilization law).  Illegality 

under federal law is similarly within Executive Law 63(12) under many circumstances: 
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[I]t long has been recognized [that] the [Executive Law] affords the Attorney-
General broad authority to enforce federal as well as state law, unless state action 
in the area of federal concern has been precluded utterly or federal courts have 
exclusive jurisdiction of the matter. 

 
Oncor Communications, Inc. v. State, 165 Misc. 2d 262, 267, 626 N.Y.S.2d 369 (Sup. Ct. 

Albany Co. 1995), aff’d, 218 A.D.2d 60 (3d Dep’t 1996); see People v. World Interactive 

Gaming Corp., 185 Misc. 2d 852, 714 N.Y.S.2d 844 (Sup. Ct. N.Y. Co. 1999).  Thus, Executive 

Law 63(12) actions may be prosecuted by the IPB to enforce federal law as well.   See, e.g., 

Lefkowitz v. Scottish-American Ass’n., Inc., 52 A.D.2d 528, 381 N.Y.S.2d 671 (1st Dep’t) 

(violations of regulations issued by Civil Aeronautics Board), appeal dismissed, 39 N.Y.2d 

1057, 387 N.Y.S.2d 1034 (1976); State v. Stevens, 130 Misc. 2d 790, 497 N.Y.S.2d 812 (Sup. Ct. 

Oswego Co. 1985) (violations of Federal Trade Commission regulations).       

The fact that an administrative agency has express statutory authority to regulate in a 

given industry does not trump the Attorney General’s jurisdiction to bring an enforcement action 

under Executive Law 63(12).  See, e.g., People v. American Motor Club, Inc., 179 A.D.2d 277, 

582 N.Y.S.2d 688 (1st Dep’t) (Attorney General may bring 63(12) action to enforce New York 

Insurance laws), appeal dismissed, 80 N.Y.2d 893, 587 N.Y.S.2d 909 (1992).    
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C. Investigations And Available Remedies 

Executive Law 63(12) provides the IPB with a means to issue subpoenas for documents 

and testimony apart from the Martin Act.  The main difference is that unlike with a Martin Act 

subpoena, the CPLR applies to 63(12) subpoenas.  EXECUTIVE LAW 63(12).  As under the Martin 

Act, the Attorney General is presumed to act in good faith and, thus, a 63(12) subpoena will not 

be quashed unless it is “utterly irrelevant to any proper inquiry.”  Matter of La Belle Creole 

International, S.A. v. Attorney General, 10 N.Y.2d 192, 192, 219 N.Y.S.2d 1 (1961).  And the 

Executive Law specifically provides that the filing of an action by the Attorney General under 

63(12) does not in any way restrict his 63(12) subpoena power.  EXECUTIVE LAW 63(12).   

Injunctive relief, both preliminary and permanent, is available in Executive Law 63(12) 

actions.  See, e.g., People v. Apple Health and Sports Clubs Ltd., Inc., 80 N.Y.2d 803, 587 

N.Y.S.2d 279 (1992); State v. Midland Equities of New York, Inc., 117 Misc. 2d 203, 207, 458 

N.Y.S.2d 126 (Sup. Ct. N.Y. Co. 1982).  Executive Law 63(12) expressly authorizes the 

Attorney General to direct restitution and collect compensatory damages on behalf of all injured 

parties.  E.g., EXECUTIVE LAW 63(12); State v. Maiorano, 189 A.D.2d 766, 592 N.Y.S.2d 409 

(2d Dep’t 1993); State v. Ford Motor Co., 136 A.D.2d 154,158, 526 N.Y.S.2d 637 (3d Dep’t 

1988).  Significantly, the Attorney General is not limited to recovery of damages on behalf of 

New York residents; instead, he may recover on behalf of injured parties nationwide and 

otherwise, including those whose identities are “unknown”at the time an award is made.  See 

People v. Telehublink Corp., 301 A.D.2d 1006, 1009, 756 N.Y.S.2d 285, 288-89 (3d Dep’t 

2003); New York v. Feldman, 210 F. Supp.2d 294, 303 (S.D.N.Y. 2002).  And to the extent 

penalties are recoverable under the predicate law, the Attorney General can recover penalties in 
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the 63(12) enforcement proceeding.  See, e.g., Apple Health and Sports Clubs Ltd., Inc., 80 

N.Y.2d 803, 807, 587 N.Y.S.2d 279 (1992).  The Attorney General may not, however, recover 

punitive damages under Executive Law 63(12).  See State v. Hotel Waldorf-Astoria Corp., 67 

Misc. 2d 90, 90, 323 N.Y.S.2d 917 (Sup. Ct. N.Y. Co. 1971).     

A common method of resolving Executive Law 63(12) and Martin Act enforcement 

actions is the so-called “assurance of discontinuance.”  The Executive Law provides in relevant 

part:   

In any case where the attorney general has authority to institute a civil action or 
proceeding in connection with the enforcement of a law of this state, in lieu 
thereof he may accept an assurance of discontinuance of any act or practice in 
violation of such law from any person engaged or who has engaged in such act or 
practice.... 

 
EXECUTIVE LAW 63(15).  Thus, an “AOD,” as they are known, can be entered into either before 

or after an action has been filed.  An AOD typically contains the Attorney General’s “findings” 

based on the IPB’s investigation, provisions prohibiting fraudulent practices and violations of the 

Martin Act, Executive Law and other statutes, the terms of restitution, disgorgement and 

penalties and other settlement terms.  Unless so ordered by a court, violation of an AOD is not 

punishable by contempt, but is subject to an action by the Attorney General for breach of 

contract. See State v. Solil Management Corp., 128 Misc. 2d 767, 491 N.Y.S.2d 243 (Sup. Ct. 

N.Y. Co.), aff’d, 114 A.D.2d 1057, 495 N.Y.S.2d 161 (1st Dep’t 1985).  In addition, the 

Executive Law provides that violation of an AOD is “prima facie proof” of a violation of law in 

any subsequently initiated civil proceeding by the Attorney General.  EXECUTIVE LAW 63(15).   
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IV. Other Laws Enforced 

The IPB often combines claims under the Martin Act and Executive Law with claims 

under section 349 of the General Business Law.  This statute is fundamentally a consumer 

protection law which makes unlawful “[d]eceptive acts or practices in the conduct of any 

business, trade or commerce or in the furnishing of any service” in New York. GEN. BUS. LAW § 

349(a).  The Attorney General may obtain restitution for violations of the statute, see GEN. BUS. 

LAW § 349(g), and a civil penalty of up to $500 for each violation.  See GEN. BUS. LAW § 350-d. 

 It applies to virtually any consumer-oriented economic activity and claims can be asserted even 

though the deceptive activity is covered in whole or in part by other laws.  See New York v. 

Feldman, 210 F. Supp.2d 294, 301 (S.D.N.Y. 2002).   

The IPB will also sometimes assert claims pursuant to the Attorney General’s authority 

under the doctrine of parens patriae.  Literally translated “parent of the country,” the doctrine 

gives the Attorney General standing to sue on behalf of its citizens in a wide variety of contexts. 

 See Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 607 (1982).  Three criteria must 

be established:  (1) the State “must articulate an interest apart from the interest of particular 

private parties;” (2) the State “must express a quasi-sovereign interest;” and (3) the State must 

“allege[] injury to a sufficiently substantial segment of the population.”  Id. at 607; see People v. 

Peter & John’s Pump House, Inc., 914 F. Supp. 809 (N.D.N.Y. 1996).  Thus, if the Martin Act 

and Executive Law are not enough to obtain a satisfactory enforcement result, the Attorney 

General can bring a host of additional statutory and non-statutory claims pursuant to his parens 

patriae authority.  See People v. Mid Hudson Medical Group, P.C., 877 F. Supp. 143 (S.D.N.Y. 

1995).       Certain corporate matters also fall within the IPB’s province.  For example, 
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violations of the Security Takeover Disclosure Act (“STCA”), BUS. CORP. LAW §§ 1600-1613, 

also constitute fraudulent practices under the Martin Act.  See BUS. CORP. LAW § 1605(b).  The 

STCA requires that persons making certain takeover bids file a registration statement containing 

detailed disclosures, see BUS. CORP. LAW § 1602, and prohibits the making of false and 

misleading statements in connection with the takeover. See BUS. CORP. LAW § 1609.  The 

Attorney General may also seek to remove directors and officers of New York corporations for 

breach of fiduciary duty and other “for cause” reasons.  See BUS. CORP. LAW §§ 706(d) & 

716(c). 


